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Brief Introduction
Gander Mountain, Inc., along with its subsidiaries, declared Chapter 11 bankruptcy after
filing a voluntary petition within the District of Minnesota on March 10, 2017.1 The purpose of
this paper is to focus on the company’s operations within the United States and to detail the
gradual decline and reorganization of one of the nation’s highest-grossing outdoor equipment
retailers.
Upon filing for Chapter 11 bankruptcy, Gander Mountain, Inc. announced that it would
be closing 32 of its 162 stores across 27 different states in an effort to stop the bleeding from a
drastic loss in revenue.2 After decades of trying to reinvent itself and rebuild from several failed
investments along the way, Gander Mountain was forced to reorganize its corporate structure
under the Bankruptcy Code for a third time.

1
2

Voluntary petition for Ch. 11 Bankruptcy, 1.pdf
“Gander Mountain latest sports retailer to fail”, USA Today, https://perma.cc/25M5-X5AB
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Gander Mountain’s Pre-Petition History
Gander Mountain, Inc. was founded in 1960 by Robert Sturgis, a Wisconsin resident
known for his passion for hunting, fishing, and other outdoor activities. In the small town of
Wilmot, Robert Sturgis opened his first small store specializing in shooting equipment that could
be purchased by mail order. After approximately five years of conducting business this way,
Sturgis had built a reputation for himself as a respectable supplier of shooting equipment in the
midwestern region of the United States. Due to high demand for his quality equipment and
competitive pricing, Sturgis was able to open his first retail store in 1968 in the same small city
of Wilmot, Wisconsin.3
During that same year, the United States Congress created laws that made it illegal to sell
firearms through mail/catalog order. These laws were passed in response to the public perception
that obtaining firearms was too simple, especially in a time where figures such as John F.
Kennedy and Martin Luther King, Jr. had been assassinated by people who were able to obtain
firearms and commit high-profile murders on their own. As a result of this political and social
climate of the time, Sturgis discontinued the catalog/mail order sale of firearms and other
hunting weapons that Gander Mountain had provided.4
Due to the fact that Gander Mountain’s primary reason for rapid growth was the mail
order sale of firearms and hunting weapons, Sturgis was ultimately forced to reorganize the
company’s product line to include more equipment and items for outdoors activities. After a
short period of time selling alternative outdoors equipment, Sturgis began to realize that much of

3
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“Gander Mountain, Inc. History”, Funding Universe, https://perma.cc/ZUX4-5S4T
Id.
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the equipment was seasonal, with higher revenues during the spring and summer and lower
revenues during the off-seasons. With this in mind, Sturgis decided to further expand the
company’s catalog to include even more outdoors equipment, such as tents, portable stoves, and
a variety of clothing built for the outdoors.5
Even with this expansion of inventory, Sturgis and his company still struggled to battle
the seasonal highs and lows of revenue. In fact, throughout the entirety of the 1970s, Gander
Mountain had been experimenting with the appropriate variety of products only to fall deeper
into debt while doing so. As earnings continued to fall during the early 1980s, Gander Mountain
faced the issue of not being able to pay its debts and management ultimately decided to file for
reorganization in U.S. Bankruptcy Court.6
Shortly thereafter, in 1984, a wealthy entrepreneur by the name of Ralph Freitag (along
with some of the company’s managing authorities) chose to purchase Gander Mountain and
revive its business. Freitag brought to the table a wealth of experience in the outdoor retail
market and had a bigger vision for the company after purchasing it. His first decision upon
purchasing the company was to take the company public with an initial public offering intended
to raise capital for the purpose of expansion and acquisition. The IPO on the over-the-counter
market raised $9.2 million. Soon afterwards, the company started to make some unprofitable
acquisitions of companies such as Master Animal Care (pet care product company) and Western
Ranchman Outfitters (clothing retailer).7 These acquisitions were not adding to the earnings of

5
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Gander Mountain, but some investors saw a great opportunity. Within the first year, Freitag and
the Gander Mountain management were approached by numerous investors offering to purchase
the company with the goal of selling the holdings separately along with selling Gander
Mountain.8
Despite the temptation, Freitag and the management at Gander Mountain decided not to
sell off the company. Instead, they chose to divest from Western Ranchman Outfitters and
Master Animal Care in order to focus on expanding Gander Mountain beyond the mail
order/catalog business model that they started with. In 1987, Gander Mountain opened its first
out-of-state retail stores in the state of Wisconsin, starting in Brookfield and followed by
additional stores opened in Madison, Appleton, and Eau Claire. The initial expansion plan
encompassed a 300-mile radius from the original store, going from northern Illinois to western
Wisconsin.9
This strategy of expansion was largely based on the market data acquired by Freitag and
the Gander Mountain executives. By the mid 1980s, there were approximately 50 million
Americans who went camping regularly, 31 million Americans who had fishing licenses, and 16
million Americans who described themselves as frequent hunters.10 Using this data, Gander
Mountain honed in on their target demographic by focusing on regions and inventories that
satisfied the outdoorsman’s market. At this point in time, they were not trying to sell to the
people who wanted sportswear or running shoes. Instead, they focused on these outdoorsmen

8

Id.

9

Id.

10

Id.

6

who were in need of quality outdoors equipment (from hunting and fishing to camping and
cooking). Ultimately, the expansion strategy paid off, with sales between 1986 and 1989
increasing from $41 million to $112 million.11
By the start of the 1990s, Gander Mountain was looking much more prosperous than it
had been previously. In fact, the company was doing so well that Freitag and the Gander
Mountain executives were able to secure a $50 million financing plan that included the support
of several well-known banks, such as Firstar Bank Milwaukee, Bank One Milwaukee, and
LaSalle National Bank of Chicago. This plan provided $20 million for capital expenditures and
$30 million for working capital, a significant portion of which was used to expand the Wilmot
warehouse space as well as the nearby offices/headquarters.12 This financing package also aided
the company in creating more jobs. Due to the fact that Gander Mountain’s peak sales season
was during the months of November and December, many of its employees were also seasonal.
However, after receiving approval of the financing plan, the company was able to retain many of
the employees that would otherwise be seasonal. The Gander Mountain management believed
that increasing its number of employees, especially those with a working knowledge of outdoors
equipment and activities, would increase sales during the offseason, and they were ultimately
correct. Between 1991 and 1992, the company’s in-store sales were more profitable than the
sales made from its catalog business model.13
During the fiscal year of 1992, Gander Mountain had reported that approximately 82% of
its sales were due to its catalog/mail-order business model. Although this is a significant portion
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of the company’s sales, it doesn’t come as a surprise when Gander Mountain mailed 35 million
catalogs to its target demographics in the United States, Canada, and some countries in Western
Europe, with each sale to a customer averaging around $80. Even with such significant catalog
sales, the company was determined to further expand its catalog business model, offering more
specialized catalogs to niche portions of the company’s target demographics such as archers and
spear-fisherman. In the eyes of Freitag and the Gander Mountain executives, focusing on these
specialized populations was an important step for further growing the company.14
By the fall of 1992, after a period of growth and expansion, the company decided to
lower its quantity of reduced-price products and raise the prices of the inventory within its
catalogs. Freitag justified this by pointing to the company’s stagnant profit margins over the
years as well as noting that its customers weren’t necessarily shopping for the best deals, but
they were looking for the best quality outdoors equipment, which is what Freitag wanted the
company’s reputation to be: the best seller of high-quality outdoors equipment.
Despite these aspirations for higher profit margins, the move towards raising the prices
on the company’s inventory proved to be detrimental to the company’s long-term growth. In
reality, this decision was a disaster for the company, resulting in a drastic reduction of net
income from $2.44 million in 1992 to an incredibly low $63,000 by the end of the fiscal year for
1993.15 In order to recoup for the drastic decline, Gander Mountain’s management agreed to sell
a 27% interest in the company to Goldman Sachs for a price of $20 million. The proceeds from

14
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this agreement were used primarily for the further expansion of the company’s retail stores, with
the newest locations arriving in St. Cloud, Minnesota and Wausau, Wisconsin.16
Despite these new investments and attempts to save the company, Gander Mountain was
not able to recover from its lost revenues from catalog sales. Overall sales continued to drop and
in early 1995, the company decided to sell selected catalog assets to Cabela, Inc., a large
competitor to Gander Mountain based out of Sidney, Nebraska. At a price tag of $35 million,
Cabela, Inc. purchased large portions of Gander Mountain’s inventory and its list of customers.
Although this was an effort to stop the bleeding, it wasn’t enough to prevent the sinking of the
ship, and by the end of 1996, the executives at Gander Mountain chose to file a plan of
reorganization under chapter 11. The plan included the sale of 12 of Gander Mountain’s 17 retail
shops to Holiday Companies, another retail store which specialized in sports equipment. The
agreement required Gander Mountain to pay back Holiday Companies for these 12 stores when
the company was able to regain its financial stability and resume normal operations. Until then,
the stores acquired by Holiday Companies were to still use the Gander Mountain name.17
Throughout the following decade, Gander Mountain was able to slowly bandage the
wounds that it had self-inflicted and started to stabilize. By end of 2007, Gander Mountain
announced that it would be purchasing a watersports retail company called Overton’s for a price
of $70 million in an effort to expand its target demographic and bring in new customers. Gander

16
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Mountain also opened its official retail website in 2008 to reach a wider potential customer
base.18
In 2010, at the discretion of Gander Mountain’s Chairman and CEO David Pratt as well
as that of Holiday Companies, Gander Mountain went private. The company started to open
many new stores, with 60 new shops being opened between 2012 and 2017. Despite these new
efforts to save the company, sales were still meager and the future was not looking bright,
forcing the company to file for chapter 11 bankruptcy again in March of 2017.19

18
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First Day Motions
On March 10 of 2017, when Gander Mountain, Inc. chose to file for Chapter 11
bankruptcy, it also chose to simultaneously file a series of First Day Motions that operated in the
following three ways: (i) facilitated the administration of the company’s estate, (ii) controlled the
day-to-day operations of the company during the process, and (iii) authorized the company to
honor the obligations it was responsible for prior to filing the voluntary petition.
On March 14, 2017, the Bankruptcy Court held an initial hearing to consider these certain
“first-day” matters and entered orders that, among other things:
1. Ordered the joint administration of the Debtors’ chapter 11 cases.20
2. Authorized the Debtors’ use of post-petition financing and prepetition secured lenders’
cash collateral on an interim basis.21
3. Approved the Debtors’ continued use of their existing cash management system, bank
accounts, and business forms.22
4. Authorized the Debtors to pay some or all of the prepetition claims of certain “Critical
Vendors”.23
5. Authorized the Debtors to make certain payroll payments to employees and continue
certain employee benefit plans and other practices.24
6. Authorized the Debtors to pay certain prepetition taxes and fees.25

20

Docket No. 88
Docket No. 89
22
Docket No. 90
23
Docket No. 92
24
Docket No. 93
25
Docket No. 94
21
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7. Authorized the Debtors to pay the prepetition claims of certain shippers and
warehousemen.26
8. Authorized the Debtors to use special noticing procedures for former employees, rewards
program members, and gift card holders.27
9. Authorized the Debtors to establish a procedure for adequate assurance for utility
providers and prohibited utility providers from altering, refusing, or discontinuing
services to the Debtors on account of prepetition invoices.28
10. Authorized the Debtors to continue certain prepetition customer programs.29
11. Authorized the Debtors to establish a procedure for the resolution of all reclamation
claims and administrative claims asserted under 11 U.S.C. § 503(b)(9).30
12. Authorized the Debtors to enter into the certain Closing Store Agreement on an interim
basis.31
Overall, these first-day motions functioned as essential components for the administration
of Gander Mountain’s estate, the day-to-day functions of the company during the bankruptcy
case, and the honoring of the company’s prepetition obligations and debts.

26

Docket No. 95
Docket No. 96
28
Docket No. 97
29
Docket No. 98
30
Docket No. 100
31
Docket No. 104
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Retention of Professionals and Other Management Issues
Section 327(a) of the Bankruptcy Code allows for a Debtors to “employ one or more
attorneys . . . or other professional persons” with the court’s approval, so long as they do not hold
or represent an adverse interest to the estate.32 Rule 2014(a) of the Federal Rules of Bankruptcy
Procedure requires that the application include the facts showing why the employment is
necessary, the name of the person (or entity) being employed, the reasons for choosing that
person, the professional services they will provide, proposed arrangements for compensation,
and any connections that person may have with the debtor, creditors, other interested parties
(including their attorneys and accountants), the U.S. Trustee, or anyone employed by the office
of the U.S. Trustee.33 The application must have attached a verified statement from the person
being employed disclosing any connections as previously described.34 The Debtors filed
applications under these provisions to retain various professionals to administer the Chapter 11
proceedings, including legal counsel, a chief restructuring officer, special corporate counsel, a
financial advisor, and a claims, noticing, and balloting agent.35

32

11 U.S. Code § 327(a).
Fed. R. Bankr. P. 2014(a).
34
Id.
35
Joint Application by Debtors to Employ Chapter 11 Counsel (Fredrikson & Byron, P.A) 27.pdf, In re Gander
Mountain Co., No. 17-30673 (Bankr. D. Minn. Filed Mar. 10, 2017); Notice of Hearing and Motion for an Order
Authorizing Nunc Pro Tunc to March 10, 2017, the Retention and Employment of Lighthouse Management Group
Under 11 USC § 363 as the Debtors' Chief Restructuring Officer 34.pdf, In re Gander Mountain Co., No. 17-30673
(Bankr. D. Minn. Filed Mar. 10, 2017); Joint Application to Employ Special Corporate Counsel (Faegre Baker
Daniels LLP) 30.pdf, In re Gander Mountain Co., No. 17-30673 (Bankr. D. Minn. Filed Mar. 10, 2017); Application
to Employ Investment Banker and Financial Advisor Nunc Pro Tunc to the Filing Date (Houlihan Lokey Capital
Inc.) 87.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Mar. 14, 2017); Joint
Application by Debtors to Employ Claims, Noticing, and Balloting Agent (Donlin Recano & Company, Inc.) 23.pdf,
In re Gander Mountain Co., No. 17-30673 (Bankr. D. Minn. Filed Mar. 10, 2017).
33
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Legal Counsel
On March 10, 2017, the Debtors applied jointly to retain Fredrikson & Byron P.A.
(“Fredrikson”) as the Debtors’ legal counsel pursuant to 11 U.S.C. §§ 327 and 328 and Local
Rules 2014-1 and 9013-4.36
Fredrikson represented other entities that were potential creditors to the Debtors and
disclosed the names of those entities to the court, along with the conditions that allowed
Fredrikson to represent the Debtors free of conflict issues for the duration of the Chapter 11
proceedings.37 The first condition was that each of the potential creditors listed in the application
had already waived, or was expected to waive, any potential conflict in Fredrikson’s
representation of the Debtors in these proceedings.38 The other condition was that Fredrikson
would not represent either party in the event of a dispute involving one of these entities, and that
Faegre Baker Daniels, LLP would represent the Debtors in such instances.39 The clients
Fredrikson identified as potential creditors were ETCO, Duck Hill, LLC, AEI, Thomson Reuters,
Verizon, Jack Link, Logic Information Systems, Inc., Level 3 Financing, Concord Professional
Services, VF Corporation, and Novus Print Media40

36

Joint Application by Debtors to Employ Chapter 11 Counsel 27.pdf at 2.
Id. at 6
38
Id.
39
Id.
40
Id.
37
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The following rates, which were customarily charged by Fredrikson, were proposed in
the Debtors’ application to employ chapter 11 counsel41:

Billing Category

Range of Hourly Rates

Partners

$395 – $695

Associates

$285 - $405

Paralegals

$145 - $255

Chief Restructuring Officer
On January 9, 2017, Gander Mountain Company’s (“Gander Mountain”) Board of
Directors approved the appointment of Lighthouse Management Group (“LMG”) as Chief
Restructuring Officer (“CRO”) and executed a consulting agreement with LMG on January 9,
2017.42 On March 1, 2017, Overton’s, Inc. likewise appointed LMG as CRO.43 The consulting
agreement between Gander Mountain and LMG was amended on March 7, 2017 to raise the
retainer fee from $50,000 to $100,000.44 The amended consulting agreement was used to govern
the terms and conditions of retention by both companies, together referred to as the Debtors, in
the Chapter 11 proceedings.45 Because LMG’s employment as CRO was established prior to
submitting an application for the court’s approval, the Debtors filed a motion on March 10, 2017

41

Id at 9.

42

Motion for an Order Authorizing Nunc Pro Tunc the Employment of LMG as CRO 34.pdf at 3.
Id.
44
Id at 19.
45
Id.
43
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for Nunc Pro Tunc relief, requesting that the court retroactively approve LMG’s retention and
employment as CRO.46 The court approved the motion on March 30, 2017.47
The amendment to the consulting agreement on March 7, 2017 raised the retainer fee
from $50,000 to $100,000 and established the hourly rates for compensation as follows:48

Billing Category

Range of Hourly Rates

Partner / Managing Director

$390

Associate

$175 - $325

Administrative Support

$85

LMG was chosen by the Debtors for its extensive crisis management experience with
companies in bankruptcy. LMG’s relevant areas of expertise, as stated in the motion, included
“balance sheet restructuring, consolidation and wind-down initiatives and sale and divestiture
activities and cash management.”49

Special Corporate Counsel
On March 10, 2017, the Debtors applied jointly to retain Faegre Baker Daniels, LLP
(“Faegre”) as Debtors’ special corporate counsel. The Debtors had consulted Faegre regarding
various corporate issues since 1997, and requested to continue using Faegre for representation in
“general corporate matters”, such as corporate governance, contracts, regulatory compliance,

46

Id at 27.
Order Authorizing Nunc Pro Tunc to March 10, 2017, the Retention and Employment of Lighthouse Management
Group Under 11 U.S.C. § 363 as the Debtors’ Chief Restructuring Officer 278.pdf, In re Gander Mountain Co., No.
17-30673 (MER) (Bankr. D. Minn. Filed Mar. 30, 2017).
48
Motion for an Order Authorizing Nunc Pro Tunc the Employment of LMG as CRO 34.pdf at 5.
49
Id at 3.
47
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mergers and acquisitions, asset sales and dispositions, financing agreements, securities, and
specific cases in which Fredrikson, the Debtors’ bankruptcy counsel, had conflict and couldn’t
represent the Debtors.50
The Debtors cited sections 327(e) and 1107(b) of the Bankruptcy Code as legal basis for
continuing the employment of Faegre during the Chapter 11 proceedings.51 Under section 327(e),
a debtor is authorized to employ an attorney that has previously represented the debtor for a
“specified special purpose” other than as the debtors’ representation in conducting the case.52
The attorney must not “represent or hold any interest adverse to the debtor or to the estate with
respect to the matter on which such attorney is to be employed.”53 Section 1107(b) states that “a
person is not disqualified for employment under section 327 . . . solely because of such person's
employment by or representation of the debtor before the commencement of the case.”54
The Debtors paid Faegre a retainer of $50,000 and agreed to the following rates which
were proposed in the application to special corporate counsel:55

Billing Category

Range of Hourly Rates

Partners

$560 - $765

Associates

$360 - $495

Paralegals

$280

50

Joint Application to Employ Special Corporate Counsel (Faegre Baker Daniels LLP) 30.pdf at 2.
Id at 3.
52
11 U.S. Code § 327(e).
53
Id.
54
11 U.S. Code § 1107(b).
55
Joint Application to Employ Special Corporate Counsel (Faegre Baker Daniels LLP) 30.pdf at 6.
51
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Investment Banker and Financial Advisor
On March 14, 2017, the Debtors filed a motion to retain Houlihan Lokey Capital Inc.
(“Houlihan”) as investment banker and financial advisor nunc pro tunc to the filing date.56 The
Debtors believed that Houlihan had the necessary experience working with financially troubled
companies, as well as familiarity with the Debtors’ “businesses, affairs, assets, contractual
arrangements, and sale prospects”, to effectively handle financial issues and problems that may
arise from the Chapter 11 cases.57
The Debtors agreed to pay Houlihan according to the following fee structure:58

Monthly Fee




$150,000 per month
50% of all monthly fees credited against
Restructuring Fee after 6th payment.

Restructuring Transaction Fee



$3,500,000 from the gross proceeds from close
on a restructuring transaction



$250,000 from close on a sale of intellectual
property or operations if gross proceeds total
up to $10,000,000 – OR –
a fee based on industry standards, but not less
than $1,000,000.
$500,000 if Debtors close on the
placement, raising, or issuance of any “debtor
in possession” financing other than that
provided by lenders holding a majority in
outstanding loans under the Debtors’ existing
credit facility

Overton’s Transaction Fee




DIP Financing Transaction Fee

56

Application to Employ Investment Banker and Financial Advisor Nunc Pro Tunc to the Filing Date (Houlihan
Lokey Capital Inc.) 87.pdf.
57
Id at 2.
58
Id at 4.
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Claims, Noticing, and Balloting Agent
On March 10, 2017, the Debtors jointly filed a motion to retain Donlin Recano &
Company (“Donlin”) as claims, noticing, and balloting agent.59 The Debtors agreed to pay
Donlin according to the following hourly compensation rates:60

Billing Category

Range of Hourly Rates

Professional Services

$560

Noticing Services

at cost

Solicitation, Balloting, Schedule/SOFA

$90 - $165

Claims Docketing and Management

$90

Data Room Services

$90

Miscellaneous

$65

Accountant
On August 2, 2017, Gander Mountain filed a motion to retain Ernst & Young, LLP
(“Ernst”) as its accountant and tax advisor nunc pro tunc to June 29, 2017.61 The agreed upon
hourly rates were as follows:

59

Joint Application to Employ Claims, Noticing, and Balloting Agent (Donlin Recano & Company, Inc.) 23.pdf.
Id at 14.
61
Application by Debtor to Employ Accountant Nunc Pro Tunc to June 29, 2017 (Ernst & Young, LLP) 1068.pdf,
In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Aug. 2, 2017).
60
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Billing Category

Range of Hourly Rates

Partner/Principal

$595

Executive Director

$575

Senior Manager

$495
$395 (national)
$375 (local)

Manager
Senior

$275

Staff

$195

Client Serving Associate

$150

Ordinary Course Professionals
On March 23, 2017, the Debtors filed a motion to retain certain professionals (the
“OCPs”) to represent the Debtors in matters arising in the ordinary course of business. The OCPs
are described in the motion as “certain attorneys and other professionals . . . to render legal and
other advice primarily with respect to routine business, communications, intellectual property,
workers’ compensation, general liability, and other litigation matters.”62 The Debtors argued
that, because these professionals were not going to be involved in the administration of the
Chapter 11 proceedings, they were not professionals within the meaning of Section 327(a) of the
Bankruptcy Code.63 The Debtors proposed that the more accurate view of their employment was

62

Notice of Hearing and Motion for an Order Approving Retention and Payment of Ordinary Course Professionals
219.pdf at 2, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Mar. 23, 2017).
63
Id at 4.
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“for a specified special purpose” under 327(e), and then set forth what they believed were
“reasonable terms and conditions of employment” as described in Section 328(a) for the
retention of these professional64. The court approved the retention and payment of the OCPs on
April 11, 2017.65
The following chart lists the OCPs employed by the Debtors as well as the services
provided by each of them.66

64

Id.
Order Approving Retention and Payment of Ordinary Course Professionals 414.pdf, In re Gander Mountain Co.,
No. 17-30673 (MER) (Bankr. D. Minn. Filed Apr. 11, 2017).
66
Notice of Hearing and Motion for an Order Approving Retention and Payment of Ordinary Course Professionals
219.pdf at EXHIBIT A, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Mar. 23, 2017).
65
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Name of OCP

Service

Adelson, Testan, Brundo, Novell &
Jimwez
Brown & Carlson
Cherry, Edson & Kelly, LLP
Fish Nelson & Holden
Hennessy & Roach
Lavery Law

MacArthur & Associates
Midkiff, Muncie & Ross
Smith, Sovik, Kendrick & Sugnet, P.C.
Stockton, Barker and Mead, LLP
Wolff Goodrich & Goldman, LLP

Lewis, Thomason, King, Krieg &
Waldrop, P.C.
Gallivan, White & Boyd
Hermes Law, P.C.
Huie, Fernambucq & Stewart
Robbins & Travis

Roetzel & Andress
Troutman Sanders LLP
Wicker Smith
Zimmer & Kunz

Dorsey & Whitney LLP

Workers’
Compensation

General Liability

Intellectual Property

Ewald Consulting

Public Relations
Consulting

Goldberg Segalla

Miscellaneous
Litigation

J. Austin & Associates

Communications

Littler Mendelson

Employment

Stinson Leonard Street

Real Estate

Thompson Coburn LLP

Commercial
Litigation
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Appointment of Official Committee of Unsecured Creditors
On March 13, 2017, the U.S. Trustee appointed Ellett Brothers, Carhartt, Inc., and Smith
& Wesson Corp as members of the Official Committee of Unsecured Creditors (the “OCC”).
The OCC membership list was amended on March, 15, 2017 to include Pure Fishing, Inc.,
Benelli USA, Vista Outdoor Sales, LLC, National Retail Properties, Inc., Liberty Safe and
Security Products, Inc., and DDR Corp.67 The OCC filed to retain Barnes & Thornburg LLP and
Lowenstein Sandler LLP as legal counsel on March 16, 2017, and FTI Consulting, Inc. on March
17, 2017 as financial advisor to the committee.

Unsecured Creditors’ Claims
The following table shows the names of the creditors that held the 20 largest unsecured
claims, as well as the respective amount for each creditor’s claim.68

Name of Creditor

Amount of Unsecured Claim

Vista Outdoor Sales – Federal

$15,178,053.12

Pure Fishing

$4,546,216.79

Ellett Brothers

$3,032,840.02

Sigarms, Inc.

$2,864,981.17

Remington Arms Co.

$2,624,106.32

Starcom Worldwide, Inc.

$2,244,233.46

Vortex Optics

$2,121,449.93

Liberty Safe & Security

$2,013,223.00

67

Amended Appointment of Committee of Unsecured Creditors in Chapter 11 Case 99.pdf, In re Gander Mountain
Co., No. 17-30673 (Bankr. D. Minn. Filed Mar. 15, 2017).
68
Voluntary Petition for Non-Individuals Filing for Bankruptcy 1.pdf at 10, In re Gander Mountain Co., No. 1730673 (Bankr. D. Minn. Filed Mar. 10, 2017).
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Bill Hicks & Co, Ltd

$1,691,969.49

5.11, Inc.

$1,495,017.67

Sports South, Inc.

$1,411,122.07

Benelli Usa Corp

$1,218,152.58

Smith & Wesson

$1,203,122.73

Under Armour

$1,072,121.50

Magpul Industries Corp

$1,028,753.72

Normark

$979,864.55

National Retail Properties, LP

$952,252.87

Hydro Flask

$871,132.32

Carhartt Inc.

$855,696.11

Red Wing Brands of America

$819,707.82
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Debtor-in-Possession (DIP) Financing
As of February 25, 2017, the Debtors had a cash balance of approximately $2,000,000 in
approximately 180 bank accounts.69 The Debtors considered this amount to be de minimus
because any and all excess funds were used daily to pay down the balance on its secured credit
loans.70 As of the Petition Date, Debtors owed approximately $425,000,000 in principal plus
accrued interest on the prepetition secured obligations to various creditors.71 Additionally, the
Debtors had granted security interests in and liens on substantially all of their personal property
to secure payment of its prepetition obligations.72 The Debtors claimed that postpetition
financing was necessary in order to ensure the continued operations during the Chapter 11
proceedings as they implement a sale process.73 Furthermore, the Debtors asserted that they
would likely not have adequate liquidity to maintain uninterrupted operations.74 “Any cessation
in operations would, in turn, likely result in immediate liquidation, the loss of hundreds of jobs
and severe losses for vendors, customers, and creditors.”75
Wells Fargo Bank, Nation Association (the “DIP Agent”) and other prepetition lenders
entered into a debtor-in-possession credit agreement (the “DIP Facility”) to extend up to
$452,000,000 of postpetition financing to roll up the prepetition obligations on a “creeping”

69

Declaration of Timothy G. Becker, Doc. No. 38, 38.pdf at 15.
Id.
71
Id. at 9.
72
Debtor’s Motion For Interim And Final Orders (I) Granting Expedited Relief, (II) Approving Postpetition
Financing, (III) Granting Liens and Providing Superpriority Administrative Expense Status, (IV) Authorizing Use
Of Cash Collateral, (V) Granting Adequate Protection, (VI) Modifying Automatic Stay, and (VII) Granting Related
Relief, Doc. No. 26, 26.pdf at 14-15 [hereinafter, for the purposes of this discussion, referred to as “Debtor’s Motion
for DIP Financing”].
73
Id. at 3.
74
Id.
75
Id.
70
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basis (where the lender makes postpetition advances over time so that the prepetition debt rolls
over into the postpetition debt) and provide the Debtors with operating collateral.76

Motion for DIP Financing
In order for the Bankruptcy Court to authorize the Debtor to obtain post-petition Debtorin-Possession financing on any terms, the Debtors must make a showing, under Section 364 of
the Bankruptcy Code, that the debtor was exercising its sound business judgment in obtaining
such credit.77 Bankruptcy Courts routinely defer to the debtor’s business judgment on most
business decisions, including decisions about whether and how to borrow money.78 To
determine whether the business judgment test is met, the court is required to examine whether a
reasonable business person would make a similar decision under similar circumstances.79
The Debtors asserted that such factors as the uncertainty inherent in estimating the timing
of receipts and disbursements and the need for continued periodic incremental liquidity were
considered.80 Thus, the Debtors concluded that the benefits and certainty provided by the use of
DIP Financing outweighed the risks associated with attempting to finance the operations with
cash collateral.81

76

Id. at 20.
Memorandum in Support of Debtors’ Motion for DIP Financing, Doc. No. 26, 26.pdf at 183 (citing to In re
Barbara K. Enters., Inc., No. 08-11474, 2008 WL 2439649, at *14 (Bankr. S.D.N.Y. June 16, 2008); In re Ames
Dep’t Stores, Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990); In re Farmland Indus., Inc., 294 B.R. 855, 881 (Bankr.
W.D. Mo. 2003)).
78
Id. at 185(citing to Grp. of Institutional Investors v. Chi., Milwaukee, St. Paul & Pac. R.R., 318 U.S. 523, 550
(1943); In re Farmland Indus., Inc., 294 B.R. 855, 882 (Bankr. W.D. Mo. 2003)).
79
Id. at 186 (citing to In re Dura Auto. Sys. Inc., No. 06-11202 (KJC), 2007 Bankr. LEXIS 2764, at *272 (Bankr. D.
Del. Aug. 15, 2007) (internal quotations omitted)).
80
Id.
81
Id.
77
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Section 364(c) of the Bankruptcy Code provides the specific standard that is applicable to
a debtor that seeks to obtain postpetition financing on a secured or superpriority basis, or both.
Under that standard, the Court must find, after notice and a hearing, that the debtors are unable to
obtain unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code on more
favorable terms82 Specifically, the three-part test under section 364(c) of the Bankruptcy Code
requires the debtor to show that:
(a) the debtor is unable to obtain unsecured credit under section 364(b), i.e., by allowing
a lender only an administrative expense claim;
(b) the credit transaction is necessary to preserve the assets of the estate; and
(c) the terms of the transaction are fair, reasonable, and adequate, given the circumstances
of the debtor-borrower and the proposed lender.83
In order to satisfy this test, a debtor need only demonstrate “by a good faith effort that credit was
not available” to the debtor on an unsecured or administrative expense basis.84 “The statute
imposes no duty to seek credit from every possible lender before concluding that such credit is
unavailable.”85
Working with its financial advisory services firm, Houlihan Lokey Capital, Inc., the
Debtors made reasonable efforts to secure the best postpetition financing possible under the
circumstances.86 It was determined that the proposal by the DIP Agent and prepetition lenders
was the only viable option in light of the urgent need for liquidity and the challenging state of the

82

Id. at 187; 11 U.S.C. § 364(c), https://perma.cc/4BWD-RDJE.
Id. (citing to In re Ames Dep’t Stores, Inc., 115 B.R. 34, 37-39 (Bankr. S.D.N.Y. 1990); accord In re St. Mary
Hosp., 86 B.R. 393, 401 (Bankr. E.D. Pa. 1988); In re Crouse Grp., Inc., 71 B.R. 544, 549 (Bankr. E.D. Pa. 1987)).
84
Id. at 188-88 (citing to Bray v. Shenandoah Fed. Savs. & Loan Ass’n (In re Snowshoe Co.), 789 F.2d 1085, 1088
(4th Cir. 1986)).
85
Id.
86
Id. at 188-89; Declaration of Stephen Spencer, Doc. No. 26-1, 26-1.pdf at 6-7.
83
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retail industry.87 However, these creditors would only extend credit on a superpriority status
subordinate only to the DIP Liens, the DIP Carve-Out, and Prepetition Permitted Liens.88
Under Section 364(d) of the Bankruptcy Code, a court may also authorize a debtor to
obtain postpetition credit secured by a lien that is senior in priority to existing liens on the
encumbered property if the debtor cannot otherwise obtain such credit and the interests of
existing lien holders are adequately protected or consent is obtained.89 When determining
whether to authorize a debtor to obtain credit secured by a § 364(d) lien, courts focus on whether
the transaction will enhance the value of the debtor’s assets.90
The financing proposed by the Debtors satisfied this test. First, the Debtors were unable
to obtain alternative DIP financing and the ultimate agreement reflects the most favorable terms
on which the Debtors were able to obtain financing.91 Second, the Debtors urgently needed the
funds to preserve the value of their estates for the benefit of all creditors and other parties in
interest; the Debtors were unable to operate and conduct a responsible sale process absent the
DIP Financing.92 Third, the terms of the DIP Financing were reasonable and adequate to support
the Debtors’ necessary activities through the pendency of the Chapter 11 proceedings. Fourth,
the Debtors and the DIP Lenders negotiated the DIP Loan Documents in good faith and at arms’-

87

Id. at 188-89.
Id.
89
Id.; 11 U.S.C. § 364(d)(1), https://perma.cc/4BWD-RDJE .
90
Id. (citing to Ames Dep’t Stores, 115 B.R. at 37-39; Bland v. Farmworker Creditors, 308 B.R. 109, 113-14 (S.D.
Ga. 2003); Farmland Indus., 294 B.R. at 862-79; Barbara K. Enters., 2008 WL 2439649, at *10). The factors
include, without limitation: (1) whether alternative financing is available on any other basis (i.e., whether any better
offers, bids or timely proposals are before the court); (2) whether the proposed financing is necessary to preserve
estate assets and is necessary, essential and appropriate for continued operation of the debtor’s businesses; (3)
whether the terms of the proposed financing are reasonable and adequate given the circumstances of both the debtor
and proposed lender(s); and (4) whether the proposed financing agreement was negotiated in good faith and at arm’s
length and entry therein is an exercise of sound and reasonable business judgment and in the best interest of the
debtor’s estate and its creditors.
91
Id. at 189.
92
Id.
88
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length, and the entry into the DIP Financing was an exercise of their sound business judgment.93
Finally, the interests of the prepetition secured parties were adequately protected because DIP
Financing rolls up the prepetition obligations incrementally, with all of the remaining prepetition
obligations rolled up upon the entry of the Final Order.94
Because of the underlying need for capital and the other reasons explained above, the
Debtors moved the court to authorize, among other things, the use of cash collateral and seniorsecured postpetition financing. This motion was filed on March 10, 2017. The proposed terms
of this postpetition financing are set out below.

DIP Financing Proposal
The DIP Lenders agreed to extend a credit facility consisting of a revolving loan up to an
aggregate principal amount of $452,000,000 of post-petition financing to roll up the prepetition
loans on an incremental basis.95 The DIP financing was to provide the Debtors with the
necessary liquidity to fund their operations, bankruptcy costs including professional fees,
working capital needs and general corporate purposes during the course of the Chapter 11
Proceedings.96 The following chart summarizes the significant terms of the DIP Credit
Agreement and the Interim Order (as it appears in the Debtors’ Motion for DIP Financing):97
Provision

Description and Location

93

Id.
Id. at 191. Additionally, the Proposed Orders provided for: (i) the Adequate Protection Liens to secure the
Prepetition Secured Obligations and Adequate Protection Superpriority Claims with respect to the Prepetition
Secured Obligations; (ii) additional adequate protection in the form of payments of interest at the default rate, fees
and expenses (including attorneys’ fees and expenses), indemnities and other amounts with respect to the Prepetition
Secured Obligations in accordance with the Prepetition Credit Documents; (iii) certain rights in connection with the
sale of the Debtors’ assets; (iv) access to information; and (v) superpriority claims to the extent that the Adequate
Protection Liens do not adequately protect against any diminution in value of the prepetition agent’s and the
prepetition term loan agent’s respective interests in the prepetition collateral.
95
Debtors’ Motion for DIP Financing, 26.pdf at 3.
96
Id.
97
Id. at 7-12.
94
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Interest rate

Fees

Maturity

Events of default

Liens

Borrowing limits

Tranche A: Base Rate + 3%
Tranche A-1: Base Rate + 4.75%
DIP Credit Agreement, § 2.08
Commitment Fee of 0.375% (applies to any unused amount of
Tranche A line and Tranche A-1 line)
Arrangement Fee of $1,130,000
Tranche A Closing Fee of $4,250,000
Tranche A-1 Closing Fee of $270,000
Term Loan B Agent Consent Fee of $350,000
DIP Credit Agreement, § 2.09 and Exhibit F to DIP Credit Agreement
The earliest of: (a) March __, 2018, (b) if the Final Financing Order is
not entered within thirty five (35) calendar days after the Petition
Date, immediately thereafter, and (c) the closing of a sale of all or
substantially all of the assets of the Loan Parties pursuant to Section
363 of the Bankruptcy Code.
DIP Credit Agreement, §§ 1.01, 2.07
In addition to customary events of default, (i) the failure to achieve
certain milestones in the Cases; and (ii) certain actions or events
contrary to the DIP Lenders’ interests in the Cases, such as (a) seeking
to sell property, obtain financing, or file a plan unless the result is
payment in full in cash of the Prepetition Obligations and the DIP
Obligations; and (b) the entry of an order allowing a Section 506(c)
claim, dismissing or converting the Cases or confirming a plan that
does not satisfy the Prepetition Obligations and the DIP Obligations in
cash on the effective date, among others.
DIP Credit Agreement, § 8.01
Substantially all assets of the Debtors.
Interim Order, ¶ 6(a)
Tranche A: $425,000,000
Tranche A-1: $27,000,000
LOC sublimit: $10,000,000

DIP Credit Agreement, §§ 1.01, 2.01
Borrowing conditions The obligations to make the interim financing available are subject to
certain conditions precedent, including the entry of the Interim Order,
the Cash Management Order and the Wage Order; the filing of the
Bidding Procedures Motion, the Initial Store Closing Motion and the
Sale Order Motion; entry by the Debtor into the Agency Agreement;
and Uncapped Tranche A Availability shall be not less than
$31,000,000.
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Grant of priority or a
lien under §364(c) or
(d)

Adequate protection
or priority for
prepetition claims

DIP Credit Agreement, Article IV
DIP Agent is granted a priming, first priority lien to secure all DIP
Obligations and a superpriority claim for all DIP Obligations,
subordinate only to the Carve-Out and Prepetition Permitted Liens.
Interim Order, ¶¶ 6-8
Adequate protection liens:
Each of the Prepetition ABL Agent (for the benefit of itself and the
other Prepetition ABL Creditors) and the Prepetition Term Loan
Agent (for the benefit of itself and the other Prepetition Term Loan
Creditors) is to be granted, pursuant to Sections 361, 363 and 364(d)
of the Bankruptcy Code, valid and perfected replacement and
additional security interests in, and liens on all of the Debtors’ right,
title and interest in, to and under all DIP Collateral. To the extent
provided in the Intercreditor Agreement, the Adequate Protection
Liens granted to the Prepetition ABL Agent shall secure the
Prepetition ABL Obligations and shall be senior to the Adequate
Protection Liens granted to the Prepetition Term Loan Agent to secure
the Prepetition Term Loan Obligations. The Adequate Protection
Liens (x) are and shall be valid, binding enforceable and fully
perfected as of the date hereof, (y) subordinate and subject only to (i)
the DIP Liens, (ii) the Permitted Prior Liens and (iii) the DIP CarveOut, and (z) in all instances, subject to the Intercreditor Agreement.
Adequate protection payments:
In the case of the Prepetition ABL Creditors, (A) the current payment
of the reasonable and documented out-of-pocket fees and expenses of
the financial advisors and attorneys of the Prepetition ABL Creditors,
(B) until repayment in full of the Prepetition ABL Obligations, on the
first day of each calendar month payment of all accrued and unpaid
interest at the “Default Rate” as provided in the Prepetition ABL
Credit Agreement, (C) payment of the Prepetition ABL Obligations
from the proceeds of DIP Collateral, (D) upon the entry of the Final
Order, the payment in full of any remaining Prepetition ABL
Obligations, and (E) upon the earliest to occur of (x) closing of a sale
of all or substantially all of the Debtors’ assets, (y) May 15, 2017, and
(z) commencement of a Challenge (as defined in the DIP Orders),
payment of $500,000 to the Prepetition ABL Agent, for the benefit of
the Prepetition ABL Creditors, for the Prepetition ABL Indemnity
Reserve to secure contingent indemnification, reimbursement or
similar continuing obligations arising under or related to the
Prepetition ABL Credit Documents. The Prepetition ABL Indemnity
Reserve will be released upon the indefeasible payment in full in cash
of the Prepetition ABL Obligations and the receipt by the Prepetition
ABL Agent and the Prepetition ABL Lenders of applicable releases
from the Debtors and their estates.
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In the case of the Prepetition Term Loan Creditors, (A) the current
payment of the reasonable and documented out-of-pocket fees and
expenses of the financial advisors and attorneys of the Prepetition
Term Loan Creditors, (B) until repayment in full of the Prepetition
Term Obligations, on the first day of each calendar month, payment of
all accrued and unpaid interest at the “Default Rate” as provided in the
Prepetition Term Loan Agreement, (C) upon the payment in full in
cash of all DIP Obligations and Prepetition ABL Obligations in
accordance with the DIP Orders, payment of $500,000 to the
Prepetition Term Loan Agent, for the benefit of the Prepetition Term
Loan Lenders, for the Prepetition Term Loan Indemnity Reserve to
secure contingent indemnification, reimbursement or similar
continuing obligations arising under or related to the Prepetition Term
Loan Documents, and (D) a “Consent Fee” in the amount of $350,000
to the Prepetition Term Loan Agent as set forth in the Fee Letter. The
Prepetition Term Loan Indemnity Reserve will be released upon the
indefeasible payment in full in cash of the Prepetition Term Loan
Obligations and the receipt by the Prepetition Term Loan Agent and
the Prepetition Term Loan Lenders of applicable releases from the
Debtors and their estates.
With respect to sales and credit bidding:
The Debtors shall keep the DIP Agent, the Prepetition ABL Agent and
the Prepetition Term Loan Agent fully informed of the Debtors’
efforts to consummate Permitted Sales, the Initial Store Closing Sale
and any other sales of equity interests and/or assets of the Debtors
after the Petition Date. In connection with any sale process authorized
by the Court, the Prepetition ABL Agent, Prepetition Term Loan
Agent and Prepetition Secured Creditors shall be considered a
“Qualified Bidder” and may, subject to the terms of the Intercreditor
Agreement, seek to credit bid some or all of their claims for their
respective collateral (each a “Credit Bid”) pursuant to section 363(k)
of the Bankruptcy Code to reduce the cash consideration with respect
to those assets in which the party submitting such Credit Bid holds a
security interest.
Access to records:
The Debtor shall permit the Prepetition Secured Creditors (i) to have
access to and inspect the Debtors’ properties, (ii) to examine the
Debtors’ books and records, (iii) to discuss the Debtors’ affairs,
finances and condition with the Debtors’ officers and financial
advisors, and (iv) otherwise have full cooperation of the Debtors.
Superpriority Claims:
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The Prepetition Secured Creditors will receive superpriority claims to
the extent that the Adequate Protection Liens do not adequately
protect against any Diminution in Value of the Prepetition ABL
Agent’s and the Prepetition Term Loan Agent’s respective interests in
the Prepetition Collateral.

Rollup

Determinations
regarding prepetition
claim or lien

Waiver or
modification
regarding automatic
stay

Waiver or
modification of any
entity’s authority or
right to file a plan,
exclusivity, request
the use of cash
collateral, or request
authority to obtain
credit
Establishment of
deadlines for filing a
plan, for approval of
a disclosure
statement, for a
hearing on
confirmation, or for
entry of a
confirmation order
Waiver or
modification of the

Interim Order, ¶¶ 12-13
The proceeds of DIP Collateral are to be applied in the interim period
to the Prepetition ABL Obligations. Upon the entry of the Final Order,
any remaining Prepetition ABL Obligations are to be paid in full.
DIP Credit Agreement, §§ 2.05(f), 2.05(i), 6.11
Debtors acknowledge validity, enforceability, priority and amount of
prepetition claims and liens, but findings are subject to challenge
period of 60 days for Committee and 75 days for other persons.
Interim Order, ¶ 35
Automatic stay is modified such that DIP Credit Parties are entitled to
exercise all remedies three business days after Termination
Declaration Date (the “Remedies Notice Period”). During the
Remedies Notice Period, the Debtors shall be entitled to seek an
emergency hearing with the Court for the sole purpose of contesting
whether an Event of Default has occurred.
Interim Order, ¶ 24
It is an event of default for the Debtors to take certain actions without
the DIP Agent’s consent, other than in connection with the payment in
full or refinancing of the Pre-Petition Obligations and the DIP
Obligations. Debtors also waive the right to take, without the consent
of the DIP Agent, certain actions, including to seek an order allowing
the use of cash collateral or any lien on the DIP Collateral with
priority equal or superior to the DIP Liens.
DIP Credit Agreement, § 8.01(s)
Interim Order, ¶ 47
None.

Automatic perfection of liens.
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applicability of
nonbankruptcy law
relating to the
perfection or
enforcement of a lien
Release, waiver, or
limitation on any
claim or other cause
of action belonging to
the estate or the
trustee
Indemnification

Release, waiver, or
limitation of any right
under §506(c)
Granting of a lien on
any claim or cause of
action arising under
§§544, 545, 547, 548,
549, 553(b), 723(a),
or 724(a)

DIP Carve-Out

Interim Order, ¶ 17(a).

General release of the Prepetition Secured Creditors; release is not
binding on parties other than the Debtors during challenge period of
60 days for Committee and 75 days for other persons.
Interim Order, § 35
Indemnification of DIP Agent and DIP Credit Parties, not including
losses resulted directly from gross negligence or willful misconduct,
which obligations are secured by $500,000 DIP Indemnity Account.
Interim Order, ¶ 29
Effective upon entry of Final Order.
Interim Order, ¶ 38
Upon the entry of the Final Order, all proceeds of claims or causes of
action that the Debtors may be entitled to assert by reason of any
avoidance or other power vested in or on behalf of the Debtors or the
estates of the Debtors under Chapter 5 of the Bankruptcy Code and
any and all recoveries and settlements thereof (the “Bankruptcy
Recoveries”), but only (A) the full amount of any such recovery or
settlement to the extent arising under Section 549 of the Bankruptcy
Code and (B) all amounts necessary to reimburse the DIP Credit
Parties for the amount of the DIP Carve-Out actually funded (the
foregoing, the “Specified Bankruptcy Recoveries”); provided,
however, for the avoidance of doubt, the DIP Superpriority Claim (as
defined in the Interim Order) and the Adequate Protection
Superpriority Claims (as defined in the Interim Order) of the
Prepetition Secured Creditors shall be payable out of all Bankruptcy
Recoveries.
Interim Order, § 6(xvi)
The DIP Carve-Out means the sum of: (a) all allowed administrative
expenses pursuant to 28 U.S.C. § 1930(a)(6) for fees payable to the
Office of the United States Trustee, as determined by agreement of the
U.S. Trustee or by final order of the Court, and 28 U.S.C. § 156(c) for
fees required to be paid to the Clerk of the Court; and (b) all fees and
expenses allowed at any time by the Court (the “Allowed Professional
Fees”) and incurred by Case Professionals, which amount under this
clause (b) shall not exceed the sum of: (x) the weekly amounts set
forth in the Approved Budget for “Professional Fees Accrued” for
“Debtor Counsel”, “Debtor CRO”, “Debtor FA”, “Other Debtor
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Professionals”, “UCC Counsel” and “UCC FA” incurred prior to the
delivery of a Carve-Out Trigger Notice, solely to the extent that such
amounts described in this clause (x) are actually funded into the
Professional Fee Account; plus (y) $1,000,000 for Allowed
Professional Fees incurred from and after the delivery of a Carve-Out
Trigger Notice, which amount shall be funded by the DIP Agent
within three business days thereafter.

Continuing Effect of
Prepetition
Intercreditor
Agreement

Interim Order, ¶ 32
The Intercreditor Agreement remains binding on the parties
thereto. All loans and advances made by the DIP Agent and/or DIP
Lenders pursuant to and under the DIP Facility and all other DIP
Obligations outstanding thereunder shall be deemed to be “ABL
Obligations” under the Intercreditor Agreement. 98

As a condition to entry into the DIP Loan Documents, the extension of credit under the
DIP Facility, and the authorization to use Cash Collateral, the Debtors and the DIP Agent agreed
that the proceeds of DIP Collateral would be applied in the following manner: (i) all payments
received by the DIP Agent and all funds transferred and credited to the “Concentration Account”
maintained at Wells Fargo Bank, National Association and (ii) all net proceeds from any
Disposition of DIP Collateral, each were to be applied in a specific order.99

98

Id. at 21-22. In addition to the summarized portions above, the proposed DIP Facility and the Interim Order
provided for a number of other terms pertinent to the discussion. Proceeds of the DIP Collateral were to be applied
to the Prepetition ABL Obligations, thereby rolling up the Prepetition ABL Obligations into the post-petition DIP
loan on an incremental basis. Proceeds of the DIP Facility were to be used (a) for the repayment in full in cash of all
remaining Prepetition Obligations, and (b) in a manner consistent with the terms and conditions of the DIP Loan
Documents and the Interim Order and in accordance with the Approved Budget, solely for (i) post-petition capital
expenditures, operating expenses and other working capital, (ii) certain transaction fees and expenses, (iii) permitted
payment of costs of administration of the Chapter 11 Proceedings, including professional fees, (iv) adequate
protection payments to the Prepetition Secured Creditors as set forth herein, and (v) as otherwise permitted under the
DIP Loan Documents, as applicable.
99
Id. at 241. The order of application is as follows: first, to payment of the Prepetition Obligations in accordance
with the terms of the Prepetition Credit Documents; second, to payment of fees, costs and expenses, including Credit
Party Expenses, payable and reimbursable by the Debtors under the DIP Credit Agreement and the other DIP Loan
Documents; third, to payment of all DIP Obligations in accordance with the DIP Loan Documents; fourth, to cash
collateralize Letters of Credit in accordance with the DIP Loan Documents; fifth, upon payment in full in cash of the
Prepetition Obligations and DIP Obligations, to payment of the Prepetition Term Loan Obligations in accordance
with the terms of the Prepetition Term Loan Documents, and sixth, upon payment in full in cash of the Prepetition
Term Loan Obligations, to the Debtors’ operating account, or for the account of and paid to whoever may be
lawfully entitled thereto.
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Furthermore, if the Debtors obtain credit in violation of the DIP Loan Documents at any
time prior to the repayment in full in cash of the various obligations set forth in the DIP Loan
Documents and Interim order, then all the cash proceeds derived from such credit or debt are to
immediately be turned over to the DIP Agent to be applied as set forth in the preceding
paragraph.100 The Debtors were also to (a) insure the Prepetition Collateral and the DIP
Collateral as required under the DIP Facility and the Prepetition Credit Documents, and (b)
maintain the cash management system which has been agreed to by the DIP Agent or as
otherwise required by the DIP Loan Documents and the Prepetition Credit Documents. 101
Additionally, the Debtors were prohibited from selling, transferring, leasing, encumbering, or
otherwise disposing of any portion of the DIP Collateral except as permitted by the DIP Loan
Documents.102

Interim Order and Limited Objections
The Interim Order approving the postpetition financing was entered on March 15, 2017
and set the Final Hearing for April 6, 2017 with a deadline for any parties to object to the Interim
Oder as five days before the hearing.103 In the Interim Order, the court granted the Debtors’
requested relief, included the use of cash collateral and the postpetition financing up to an
aggregate amount of $110,000,00. The court granted the proposed financing with all of its terms
and conditions as requested.

100

Id. at 242.
Id. at 242-43.
102
Id. at 243.
103
Interim Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364 and 507 (I) Granting Expedited Relief, (II)
Approving Postpetition Financing, (III) Granting Liens and Providing Superpriority Administrative Expense Status,
(IV) Authorizing Use of Cash Collateral, (v) Granting Adequate Protection, (VI) Modifying Automatic Stay, and
(VII) Granting Related Relief, Doc. No. 89, 89.pdf at 64 [hereinafter, for the purposes of this discussion, referred to
as “Interim Order Granting DIP Financing”].
101
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A number of interested parties entered limited objections to the proposed financing and
the entry of the Interim Order. Among those objections was the chief concern that the Approved
Budget failed to provide immediate payment of rent due and owing to Landlords for stub rent
(rent due for the period of time after the filing of the bankruptcy petition to the next date rent
becomes due).104 The objections included:
(i)
(ii)

The motion allows Debtors to use cash collateral outside of the ordinary course of
business by selling assets and proceeding with store closing sales;105
The Credit Agreement does not provide that adequate amounts have been placed
in reserve in the budget;106

104

See generally Doc. Nos. 315, 315.pdf; 317, 317.pdf; 318, 318.pdf; 321, 321.pdf; 347, 347.pdf; 361, 361.pdf; 362,
362.pdf; 364, 364.pdf; 365, 365.pdf; 372, 372.pdf; 401, 401.pdf.
105
See Limited Objections of Ramco-Gershenson Properties, L.P. and Ramco Jacksonville, LLC to Debtors’ Motion
for Interim and Final Order (I) Granting Expedited Relief, (II) Approving Postpetition Financing, (III) Granting
Liens and Providing Superpriority Administrative Expense Status, (IV) Authorizing Use of Cash Collateral, (v)
Granting Adequate Protection, (VI) Modifying Automatic Stay, and (VII) Granting Related Relief, Doc. No. 315,
315.pdf at 3; Joinder in Objection to Motion for an Order (I) Granting Expedited Relief, (II) Approving Postpetition
Financing, (III) Granting Liens and Providing Superpriority Administrative Expense Status, (IV) Authorizing Use of
Cash Collateral, (v) Granting Adequate Protection, (VI) Modifying Automatic Stay, and (VII) Granting Related
Relief, Doc. No. 317, 317.pdf; Joinder in Objection to Motion for an Order (I) Granting Expedited Relief, (II)
Approving Postpetition Financing, (III) Granting Liens and Providing Superpriority Administrative Expense Status,
(IV) Authorizing Use of Cash Collateral, (v) Granting Adequate Protection, (VI) Modifying Automatic Stay, and
(VII) Granting Related Relief, Doc. No. 318, 318.pdf; Joinder in Objection to Motion for an Order (I) Granting
Expedited Relief, (II) Approving Postpetition Financing, (III) Granting Liens and Providing Superpriority
Administrative Expense Status, (IV) Authorizing Use of Cash Collateral, (v) Granting Adequate Protection, (VI)
Modifying Automatic Stay, and (VII) Granting Related Relief, Doc. No. 321, 321.pdf; Joinder of Grand Traverse
Marketplace, LLC, in Limited Objections to Debtors’ Motion for Interim and Final Order (I) Granting Expedited
Relief, (II) Approving Postpetition Financing, (III) Granting Liens and Providing Superpriority Administrative
Expense Status, (IV) Authorizing Use of Cash Collateral, (v) Granting Adequate Protection, (VI) Modifying
Automatic Stay, and (VII) Granting Related Relief, Doc No. 361, 361.pdf; Joinder in Objection to Motion for an
Order (I) Granting Expedited Relief, (II) Approving Postpetition Financing, (III) Granting Liens and Providing
Superpriority Administrative Expense Status, (IV) Authorizing Use of Cash Collateral, (v) Granting Adequate
Protection, (VI) Modifying Automatic Stay, and (VII) Granting Related Relief, Doc. No. 364, 364.pdf; Joinder of
6100 Pacific, LLC to Objections to Debtors’ Motion for an Order (I) Granting Expedited Relief, (II) Approving
Postpetition Financing, (III) Granting Liens and Providing Superpriority Administrative Expense Status, (IV)
Authorizing Use of Cash Collateral, (v) Granting Adequate Protection, (VI) Modifying Automatic Stay, and (VII)
Granting Related Relief, Doc No. 365, 365.pdf; Joinder of AEI Fund Management, Inc.; AEI Income & Growth
Fund XXI Limited Partnership; AEI Accredited Investor Fund V LP; and AEI National Income Property Fund VIII
LP to Limited Objections of Landlords to Debtors’ Motion for Interim and Final Order (I) Granting Expedited
Relief, (II) Approving Postpetition Financing, (III) Granting Liens and Providing Superpriority Administrative
Expense Status, (IV) Authorizing Use of Cash Collateral, (v) Granting Adequate Protection, (VI) Modifying
Automatic Stay, and (VII) Granting Related Relief, Doc. No. 372, 372.pdf; Joinde4r in Objection to Motion for an
Order: (I) Granting Expedited Relief, (II) Approving Postpetition Financing, (III) Granting Liens and Providing
Superpriority Administrative Expense Status, (IV) Authorizing Use of Cash Collateral, (v) Granting Adequate
Protection, (VI) Modifying Automatic Stay, and (VII) Granting Related Relief, Doc No. 401, 401.pdf.
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See Doc. No. 315 at 3.
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(iii)

(iv)
(v)
(vi)
(vii)

The assertion that the court should require Debtors to pay Landlords Stub Rent
because use and occupancy of Landlord’s premises is critical to Debtors’ sales
process;107
The assertion that the court should require payment for post-petition rent;108
The opposition to waivers of § 506(c) and 550(2)(b);109

The request that Stub Rent should be made as adequate protection for the
condition of the sale that is involving the use of premises under 363(e);110 and
The Stub Rent is not allowed in the budget and thus Debtors would be in default
of the DIP Facility if paid.111

These objections were argued and resolved at the Final Hearing and accounted for in the
Final Order.

Final Order and Stipulations to Amend the Final Order
The final order was entered on April 14, 2017. The court authorized the parties to enter
into the postpetition financing as proposed with an aggregate principal amount of $452,000,000
at any one time outstanding.112 The terms and conditions of the Interim Order were reaffirmed in
the Final Order.113 Additionally, any objections to the DIP Facility to the extent not withdrawn

107

Id.
Id.
109
See Limited Objection of National Retail Properties, Inc., Realty Income Corporation, DDR Corp., Regency
Centers, L.P., and Win Properties, Inc. to Debtors’ Motion for Interim and Final Order (I) Granting Expedited
Relief, (II) Approving Postpetition Financing, (III) Granting Liens and Providing Superpriority Administrative
Expense Status, (IV) Authorizing Use of Cash Collateral, (v) Granting Adequate Protection, (VI) Modifying
Automatic Stay, and (VII) Granting Related Relief, Doc. No. 347, 347.pdf at 3; Doc. No. 361; Limited Objection
and Joinder of Motion of Mountain Prairie, LLC, in Objection to Debtors’ Motion for Interim and Final Order (I)
Granting Expedited Relief, (II) Approving Postpetition Financing, (III) Granting Liens and Providing Superpriority
Administrative Expense Status, (IV) Authorizing Use of Cash Collateral, (v) Granting Adequate Protection, (VI)
Modifying Automatic Stay, and (VII) Granting Related Relief, Doc. No. 362, 362.pdf; Doc. No. 365, 365.pdf; Doc.
No. 372, 372.pdf; Doc. No. 401, 401.pdf.
110
See Doc. No. 347 at 3.
111
Id.
112
Final Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364 and 507 (I) Granting Expedited Relief, (II)
Approving Postpetition Financing, (III) Granting Liens and Providing Superpriority Administrative Expense Status,
(IV) Authorizing Use of Cash Collateral, (v) Granting Adequate Protection, (VI) Modifying Automatic Stay, and
(VII) Granting Related Relief, Doc. No. 443, 443.pdf at 3 [hereinafter, for the purposes of this discussion, referred to
as “Final Order Granting DIP Financing”]
113
Id. at 18.
108
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or resolved were overruled.114 Furthermore, the Final Order provided that it cannot be modified
until and unless the DIP Obligations have been paid in full in cash, and all commitments to
extend credit under the DIP Facility have been terminated unless there is prior written consent of
the DIP Agent which shall not be implied by any other action, inaction or acquiescence of the
DIP Agent.115
On May 4, 2017, the Debtors, the Prepetition Term Loan Agent, and the Official
Committee of Unsecured Creditors agreed and stipulated to amend the Final Oder.116 On May 8,
2017, the court amended the Final Order to reflect the stipulations of the Parties.117 The
amendments, pertinent to the discussion of the DIP Financing, extended the authorization to use
Cash Collateral to allow for the Debtors to transfer excess cash in all accounts to the DIP Agent
on a certain schedule set out in the Amended Order.118
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Id.
Id. at 62.
116
Stipulation to Amend Order, Doc. No. 698, 698.pdf at 1.
117
Order Amending Final Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 364 and 507 (I) Granting Expedited
Relief, (II) Approving Postpetition Financing, (III) Granting Liens and Providing Superpriority Administrative
Expense Status, (IV) Authorizing Use of Cash Collateral, (V) Granting Adequate Protection, (VI) Modifying
Automatic Stay, and (VII) Granting Related Relief, Doc. No. 712, 712.pdf at 1.
118
Id. 2-3.
115
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Motions to Assume, Reject, or Assume and Assign Unexpired Leases
and Executory Contracts
Because Gander Mountain was shutting down and liquidating some of its brick and
mortar retail stores and selling the rest to a third party, Debtors filed multiple motions to assume
or reject executory contracts and unexpired leases to preserve value for its estate, to avoid
unnecessary rent expenses, and allow the buyer to benefit from other contracts. The Debtors and
CWI, Inc. entered into a purchase agreement that would allow CWI, Inc. to purchase the
majority of the Debtors assets and reject the assets it did not want to buy.

Extension of Deadline to Assume or Reject and Rejection of Aircraft Lease
The Bankruptcy Code provides that a debtor in possession may either assume or reject
unexpired leases, subject to court approval.119 Courts approve a debtor in possession’s decision
to reject if the decision was a reasonable exercise of business judgment.120 Additionally, in
evaluating the rejection decision, the bankruptcy court should presume that the debtor-inpossession acted prudently, on an informed basis, in good faith, and in the honest belief that the
action taken was in the best interests of the bankruptcy estate. It should approve the rejection of
an executory contract under § 365(a) unless it finds that the debtor-in-possession’s conclusion is

See Debtors’ Memorandum in Support of Debtors’ Motion for an Order Extending Time to Assume or Reject
Non-residential Real Property Leases, Doc. No. 137, 137.pdf at 9; Debtors’ Memorandum of Law in Support of
Motion for an Order Authorizing Rejection of Aircraft Lease, Doc. No. 153, 153.pdf at 73; 11 U.S.C. § 365(a)
https://perma.cc/S9ZH-F32Y.
120
Debtors’ Memorandum of Law in Support of Motion for an Order Authorizing Rejection of Aircraft Lease, Doc.
No. 153, 153.pdf at 73 (citing Four B. Corp. v. Food Barn Stores, Inc. (In re Food Barn Stores, Inc.), 107 F.3d 558,
567 n.16 (8th Cir. 1997); Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1309 (5th Cir. 1985)).
119
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so manifestly unreasonable that it could not be based on sound business judgment, but only on
bad faith, or whim or caprice.121
However, Section 365(d)(4)(A) of the Bankruptcy Code provides that an “unexpired
lease of nonresidential real property … shall be deemed rejected … if the trustee does not
assume or reject the unexpired lease by … the date that is 120 days after the date of the order for
relief.”122 Furthermore, Section 365(a)(4)(B)(i) provides that the court “may extend the period
determined under subparagraph (A), prior to the expiration of the 120-day period, for 90 days on
the motion of the trustee or lessor for cause.”123 In other words, the maximum extension of the
time to assume or reject commercial leases is 210 days after the petition date. Courts applying
Section 365(d)(4)(B)(i) routinely find that cause exists to extend the period for the full 120
days.124
The Debtors filed a motion to extend this deadline for the allowed 90 days, asserting that
the extension would not unduly prejudice the affected landlords, who would continue to receive
ongoing rent in compliance with 11 U.S.C. § 365(d)(3), and that an extension was necessary to
maximize the value of the estate and ensure ongoing compliance with the DIP Credit
Agreement.125 Additionally, the Debtors’ DIP Credit Agreement required that the Debtors file
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Id. at 74 (citing In re Pomona Valley Med. Grp., 476 F.3d 665, 670 (9th Cir. 2007)).
Debtors’ Memorandum Support of Debtors’ Motion for an Order Extending Time to Assume or Reject Nonresidential Real Property Leases, Doc. No. 137, 137.pdf at 9-10; 11 U.S.C. § 365(d)(4)(A), https://perma.cc/S9ZHF32Y.
123
Id. at 10; 11 U.S.C. § 365(d)(4)(B)(i). Courts use factors such as (i) whether the extension would “unduly
prejudice” the landlords and whether the extension is in the best interests of the estate; (ii) whether the leases are an
important asset of the estate such that the decision to assume or reject would be central to any plan of reorganization
that may be proposed by the debtor; (iii) whether the case is complex and involves large numbers of leases; and
(iv) whether or not the debtor has had sufficient time to intelligently appraise the value of each lease for purposes of
a plan of reorganization.
124
Id.
125
Id.
122

41

the extension on or before March 17, 2017, and provided that a failure to obtain an order
pursuant to the motion would be an event of default under the DIP Credit Agreement.126
A number of objections were filed.127 Objections included that the Debtors were not
current on its pre-petition rents and maintenance fees and that any order should be conditioned
on the cure of these rents and fees pursuant to Section 365(d)(3) of the Bankruptcy Code. It was
also not clear at the time of these objections whether Debtors were required to cure these rents
under the DIP Financing arrangement. This was also a basis of objection for some Landlords.
After a hearing, the motion was granted and the time to assume or reject such leases was
extended to the earlier of 90 days or the date of the entry of an order confirming a plan.128 The
order specifically required Debtors to perform all obligations under any unexpired lease of
nonresidential real property until that lease was assumed or rejected.129
The Debtors also initially filed a motion on March 17, 2017 to reject a sixty month term
lease of an aircraft used in the general operations of the businesses to provide transportation to
the Debtors’ management and others.130 The lease provided for monthly rent in the amount of
$64,151.72, plus sales and use taxes.131 Debtors asserted that the aircraft was not necessary for
its ongoing operations and that the Debtors had not used the aircraft since the Filing Date and
have surrendered possession of the aircraft to the lessor as of the date of the filing of the
motion.132 The Debtors further asserted that the rejection of the Lease would directly benefit the
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Id.
See generally Doc. Nos. 269, 269.pdf; 289, 289.pdf; 299, 299.pdf; 300, 300.pdf; 304, 304.pdf; 310, 310.pdf.
128
Order Extending Time to Assume or Reject Non-Residential Real Property Leases, Doc. No. 380, 380.pdf at 1.
129
Id.
130
See Notice of Hearing and Motion for an Order Authorizing Rejection of Aircraft Lease, Doc. No. 153, 153.pdf.
131
Id. at 3 (other expenses included an insurance cost of $44,703 for the year prior to the filing of the bankruptcy
petition, repairs and maintenance at Debtor’s sole cost, and the employment of two full time pilots).
132
Debtors’ Memorandum of Law is Support of Motion for an Order Authorizing Rejection of Aircraft Lease, Doc.
No. 153, 153.pdf at 74.
127
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bankruptcy estates, permitting the Debtors to avoid incurring ongoing lease payments, insurance
costs, maintenance costs, employee costs, and other costs and expenses.133 There were no
objections to the rejection of this lease. Consequently, the court authorized the rejection.134

Purchase Agreement and Designation Rights Agreement with CWI, Inc.
On March 10, 2017, Debtors filled a motion, inter alia, to sell certain assets free and clear
of liens and other such encumbrances.135 CWI, Inc. (the “Buyer”) agreed to purchase some of
these assets. The order authorizing this sale and the Purchase Agreement between the Debtor
and the Buyer gave Designation Rights to the Buyer.136 These Designation Rights allowed the
Buyer, through the Debtors, to assume, reject, or assume and assign certain unexpired leases and
executory contracts of its choosing.137 Pursuant to the order, the Debtors’ assumption and
assignment to the Buyer was approved and the requirements of Sections 363 and 365 of the
Bankruptcy Code were deemed satisfied.138
The contracts that Buyer sought to be assumed and assigned to it or its affiliates was to be
set out in the Designation Rights Agreement and Purchase Agreement between the Debtors and
Buyer and was deemed to be effective and conditioned upon the closing of the sale.139 The
Buyer had the right to revise the list of assets to be included or excluded from the assumption
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Id.
Order Authorizing Rejection of Aircraft Lease, Doc. No. 296, 296.pdf at 1.
135
See Doc. No. 31, 31.pdf.
136
Order Authorizing the Sale of Certain Assets Free and Clear of Liens, Claims, Rights, Encumbrances, and Other
Interests, Doc. No. 691, 691.pdf.
137
Id.
138
Id. at 21. Additionally, any provision that purported to terminate, cancel, recapture, impose any penalty,
condition, renewal or extension, increase rent or other payment term, or modify any term or condition upon the
assignment was declared an unenforceable anti-assignment provision expressly preempted under section 365 of the
Bankruptcy Code.
139
Id. at 23.
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and assignment at any time before 30 days after the closing date.140 The Debtors were prohibited
from rejecting any Non-Lease Contract without the prior written consent of the Buyer until 30
days after the Closing Date.141 Any Non-Lease Contract which the Buyer does not elect to have
assigned to it on or before 30 days after the Closing Date was automatically deemed to be an
Excluded Asset, and the order provided that the Buyer would have no liability related to those
contracts.142
Pursuant to the order, certain procedures were set out so that the Debtors could provide
notice of assumption and assignments of real estate leases.143 The procedures were as follows:144
i) For real property leases, the Debtors were to serve a lease assignment notice and the
assignment objection deadline on the landlord.145
ii) The Debtors were also to deliver evidence of adequate assurance of future
performance.146
iii) The landlord was permitted to object to the assignment solely (i) with respect to
adequate assurance of future performance, (ii) with respect to the proposed cure costs,
or (iii) on other grounds if timely filed.147
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Id. at 23-24.
Id. at 24.
142
Id. at 24.
143
Id. at 24.
144
Id. at 25-31.
145
For the Real Property Leases designated by the Buyer, the Debtors were to file and serve on the applicable
Landlord a notice (a “Lease Assignment Notice”) of the proposed assumption and assignment and of the applicable
Assumption and Assignment Objection Deadline, together with any applicable lease assignment agreement and
proposed order approving the assignment.
146
The Debtors were also to deliver to the applicable Landlord evidence of adequate assurance of future
performance within the meaning of section 365 of the Bankruptcy Code.
147
The affected Landlord was permitted to object to the proposed assumption and assignment solely (i) with respect
to adequate assurance of future performance by the proposed assignee, (ii) with respect to the proposed Cure Costs,
or (iii) on any other grounds asserted in an objection to the Sale timely and properly filed by such Landlord.
141
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iv) In the event of an objection, the landlord was required to file the objection within five
business days and serve the objection on the Debtors and the Buyer.148
v) If no objection is filed, the Debtors were to file a certificate of no objection with the
court.149
Also pursuant to the order, certain procedures were set out so that the Debtors could
provide notice of rejection of any contracts.150 The procedure to reject (the “Rejection
Procedures”) was as followed:151
i) The Debtors were to file and serve on the affected parties a notice of rejection.152
ii) With respect to leases, the rejection notice must set forth certain information
including the street address, the landlord, the date to vacate, and any remaining
property to be abandoned.153
iii) With respect to other contracts, the rejection notice must set forth the name of the
counterparty and a description of the contract.154
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In the event of an objection, the Landlord was required to (a) file a written objection with the Court, within five
(5) business days after the date on which (i) the applicable Lease Assignment Notice is filed with the Court and (ii)
to the extent the assignee is not the Buyer or one of its affiliates, evidence of adequate assurance of future
performance is served on the applicable Landlord, and (b) serve the Assumption and Assignment Objection on the
Debtors and the Buyer on or before the Assumption and Assignment Objection Deadline.
149
If no Assumption and Assignment Objection is filed by the Assumption and Assignment Objection Deadline, the
Debtors were to file with the Court a certificate of no objection with a Lease Assignment Order.
150
Id. at 31.
151
Id. at 31-35.
152
The Debtors were to file with the Court and serve on the following parties a notice (a “Rejection Notice”) setting
rejection of one or more contracts: (i) the Counterparty to the contract; (ii) with respect to leases, any party known to
assert an ownership interest, or who has filled a UCC-1 statement against, personal property located at the applicable
leased premises; (iii) the U.S. Trustee; (iv) counsel for the Creditors’ Committee; (v)counsel for Wells Fargo Bank,
National Association (also the DIP Agent under the DIP Financing); and (vi) counsel for Pathlight Capital LLC.
153
With respect to leases, the Rejection Notice was to set forth the following information, to the best of the Debtor’s
knowledge: (i) the street address of the leased premises; (ii) the name and address of the applicable landlord; (iii) the
date on which the Debtors vacated or will vacate the leased premises; (iv) categories (e.g., furniture, fixtures,
inventory, equipment, etc.) of any remaining property on the leased premises to be abandoned upon the rejection
date.
154
With respect to other contracts to be rejected, the applicable Rejection Notice was to set forth the following
information: (i) the name and address of the Counterparty; and (ii) a brief description of the Contract.

45

iv) All rejection notices must have a copy of the proposed order approving the rejection
of that contract.155
v) An objection to the proposed rejection was to be filed and served on the Debtors no
later than fourteen calendar days.156
vi) Each objection to a rejection must state the legal and factual grounds of objection.157
vii) If no objections were made, the Debtors were to file a certificate of no objection.158
viii) If there was an objection, the Debtors were to schedule a hearing with at least
seven days’ notice to the objecting party.159
These procedures allowed the Buyer a certain window to inspect and review the contracts
and unexpired leases of the Debtors to be able to either reject or assume those contracts. This
allowed the Buyer the benefit of the contracts that it deemed beneficial and the ability to reject
the contracts it deemed to be unsatisfactory due to the unreliable nature of the brick and mortar
retail business leases at the time. The pre-approved nature of the procedures allowed this process
to be entirely efficient and only come back before the court if there were any objections.

Omnibus Motions for Assumption and Assignment of Unexpired Leases and
Executory Contracts

155

All Rejection Notices were to be accompanied by a copy of a proposed order approving the rejection of the
Contracts identified in the Rejection Notice.
156
Any party that wishes to object to the Debtors’ proposed rejection of a Contract was to file and serve a written
objection with the Court and received by the following parties by no later than fourteen (14) calendar days after the
date the applicable Rejection Notice is served: (i) the Debtors; (ii) the U.S. Trustee; (iii) counsel for the Creditors’
Committee; (iv) counsel for the Wells Fargo Bank, National Association; and (vi) counsel for Pathlight Capital
LLC.
157
Each Rejection Objection was to state with specificity the legal and factual grounds for objecting to the proposed
rejection; the grounds were to include an objection to the abandonment of remaining property, as applicable.
158
If no Rejection Objection to a Rejection Notice is timely filed with the Court and served on the Objection Notice
Parties, the Debtors were to file with the Court a certificate of no objection, after which the Court may file an order.
159
If a timely Rejection Objection is filed with the Court and served on the Objection Notice Parties in accordance
with the Rejection Procedures, the Debtors were to schedule a hearing to consider such Rejection Objection and
were to provide at least seven (7) days’ notice of such hearing to the objecting party and the Objection Notice
Parties
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The Debtors filed three omnibus motions to assume and assign unexpired leases and
executory contracts.160 The Debtors also requested expedited relief so that the Buyer would have
the full benefit of its bargain and have 30 days to fully analyze and elect executory contracts and
unexpired leases to be included in the sale before the closing.161 The Debtors asserted that the
Court should grant expedited relief so that it would facilitate the Debtors’ compliance with their
obligations under the Purchase Agreement.162
As noted above, the court uses a business judgment test to consider whether to approve a
proposed assumption and assignment of an executory contract or unexpired lease.163 The
Debtors asserted that the ability to assume and assign these contracts was an integral part of the
Purchase Agreement and that the Debtors had an obligation to use reasonable efforts to obtain
court authorization to assume and assign these agreements.164 Bankruptcy Code section 365(a)
provides that the debtor in possession, subject to the court’s approval, may assume or reject any
executory contract or unexpired lease of the debtor.165 Where there has been a default in an
executory contract or unexpired lease, the debtor in possession may only assume the contract or
lease if the debtor in possession performs certain other curative and compensatory actions.166
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See generally Doc. Nos. 751, 751.pdf; 752, 752.pdf; and 753, 753.pdf.
Notice of Hearing and First Omnibus Motion for Order (I) Granting Expedited Relief and (II) Authorizing
Assumption and Assignment of Unexpired Leases and Executory Contracts, Doc. No. 751, 751.pdf at 16. See also
Doc. Nos. 752, 752.pdf and 753, 753.pdf.
162
Id. at 15.
163
Id. at 16 (citing Four B. Corp. v. Food Barn Stores, Inc. (In re Food Barn Stores, Inc.), 107 F.3d 558, 567 n.16
(8th Cir. 1997); In re Crystalin LLC, 293 B.R. 455, 463-64 (B.A.P. 8th Cir. 2003)). “Where the [debtor’s] request is
not manifestly unreasonable or made in bad faith, the court should normally grant approval.”
164
Id. at 17.
165
Id. at 17; 11 U.S.C. § 365(a) https://perma.cc/S9ZH-F32Y.
166
Id. at 17; 11 U.S.C. § 365(b)(1), https://perma.cc/S9ZH-F32Y. The debtor in possession must (A) cure, or
provides adequate assurance that the debtor in possession will promptly cure, the default, (B) compensates, or
provides adequate assurance that the debtor in possession will promptly compensate the counterparty for any actual
pecuniary loss resulting from the default; and (C) provides adequate assurance of future performance of the contract
or lease.
161
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Furthermore, Bankruptcy Code section 365(f)(2) provides that a debtor in possession may assign
executory contracts and leases, notwithstanding a provision in the contract or lease that prohibits,
restricts, or conditions the assignment of such contract or lease.167
The Debtors asserted that they were obligated under the Purchase Agreement to promptly
cure any default of the agreements ultimately elected by the Buyer for assumption and
assignment and that they were to compensate the applicable counterparty by paying for its actual
pecuniary loss.168 Additionally, the Debtors asserted that the Buyer would provide adequate
assurance of future performance because the Buyer had combined revenues from operation in
excess of $3.5 billion and serve as guarantor for any agreement assigned if required by the
counterparty of that agreement.169 Attached to the motions were lists of the unexpired leases and
executory contracts that were sought to be assumed and assigned and the amounts in which to
Debtors calculated to cure any default of the agreements.

Objections to Omnibus Motions
A number of objections were filled as a result of the Omnibus Motions.170 Included in
these objections were (i) objections to the amount listed in the exhibits attached to the
motions,171 (ii) the agreement was improperly described,172 and (iii) requesting adequate
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Id. at 18; 11 U.S.C. § 365(f)(2), https://perma.cc/S9ZH-F32Y. There are certain caveats: (A) the debtor in
possession must assume such contract or lease in accordance with the provisions of that section of the Bankruptcy
Code; and (B) adequate assurance of future performance by the assignee of such contract or lease must be provided
168
Id. at 18-19.
169
Id. at 18-19.
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See generally Doc. Nos. 773, 773.pdf; 811, 811.pdf; 812, 812.pdf; 813, 813.pdf; and 815, 815.pdf.
171
See Doc. Nos. 773, 773.pdf; 812, 812.pdf; 813, 813.pdf; 815, 815.pdf.
172
See Doc. No. 811, 811.pdf.
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assurance in the form of a guaranty from the Buyer.173 These objections were considered at the
hearing of the Omnibus Motions.

Order Approving Omnibus Motions and Granting Relating Relief
On May 24, 2017, an order was entered granting the expedited relief and approving the
assumption and assignment of executory contracts and expired leases.174 The Court specifically
noted that the Debtors’ decision to seek authorization to assume and assign the agreements in
connection with the sale was a reasonable exercise of sound business judgment.175 The order
further noted that the Debtors have given adequate assurance of cure or compensation for
default, that the Debtors and the Buyer have given adequate assurance of future performance,
and that the cure amounts were deemed to be the sole amounts necessary to cure any and all
monetary defaults under Section 365(a) of the Bankruptcy Code.176 Therefore, the Debtors were
authorized to assume and assign the agreements to the Buyer.177
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See Doc. No. 812, 812.pdf.
Order Approving Assumption and Assignment of Executory Contracts and Unexpired Leases and Granting
Relating Relief, Doc. No. 832, 832.pdf.
175
Id. at 4. This was found to be consistent with the fiduciary duties and is in the best interest of the Debtors, their
estates, their creditors, and all other parties in interest
176
Id. at 9-10.
177
Id. at 11.
174
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Chapter 11 Plan
A Brief Explanation of a Chapter 11 Plan
One of the primary business reorganization sections of the Bankruptcy Code lies in
Chapter 11. A Chapter 11 plan sets forth a business’ means of reorganizing or liquidating a
company by satisfying the claims of the business’ creditors and the interests of the business’
shareholders. To be confirmed and put into action, the proposed plan requires the majority
approval of the creditors, shareholders, and members involved with the reorganization or
liquidation. § 1129(a) of the Bankruptcy Code allows for confirmation of the plan when each
class of interests or claims is deemed to be not impaired by the plan or if each of the classes
votes to accept the proposed plan. Pursuant to § 1125 of the Bankruptcy Code, this vote is
conducted after the disclosure statement and proposed plan are sent to the parties whose interests
could potentially be impaired by the reorganization or liquidation of the company.

Summary of Gander Mountain’s Plan
A brief summary of the Gander Mountain Chapter 11 Plan can be found on page 12 of
the disclosure statement filed on October 31, 2017, which states the following:
The purpose of the Plan is to create a mechanism for the liquidation of remaining
property of the Estates, the disposition of Causes of Action, the resolution of claim
disputes, and the Distributions in accordance with the priority scheme created by the
Bankruptcy Code. The Debtors believe that the Liquidating Trust created under the Plan
and the Liquidating Trust Advisory Committee and Liquidating Trustee will do this in a
more cost-effective and timely manner than any other alternative, including the
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conversion of the case and the appointment of a chapter 7 trustee. The Debtors therefore
believe that creditors will realize a more favorable recovery of value than would occur
under an alternative wind-down and liquidation.178
The implementation of the plan is broken down methodically in chronological order, as
outlined in the disclosure statement.179 First and foremost, the plan calls for a consolidation of
the bankruptcy litigation, bringing together the claims against Gander Mountain and Overton’s
into one lawsuit for the purpose of efficiency due to the fact that the company’s function as one
(and Gander Mountain owned 100% of Overton’s shares). Following this step, the plan calls for
the establishment of a liquidating trust for the purpose of transferring, processing, and liquidating
the assets of Gander Mountain and its subsidiaries during the bankruptcy case. With this step
comes the appointment of a Liquidating Trust Advisory Committee, a Liquidating Trustee, and
Beneficiaries of the Liquidating Trust for administrative purposes.
Pursuant to § 1141(b) of the Bankruptcy code, all liquidating trust assets are vested and
transferred to the liquidating trust free and clear of all liens. Additionally, the expenses
associated with the liquidating trust are outlined and prioritized for the establishment of the
liquidating trust. At this point, the prosecution and resolution of any and all causes of action
against Gander Mountain are “the sole responsibility of the Liquidating Trust and Liquidating
Trustee pursuant to the Plan and the Confirmation Order.”180 With this comes the assessment of
the federal income tax treatment of the liquidating trust for the liquidating trust assets.
Essentially, “for federal income tax purposes, it is intended that the beneficiaries be treated as if
they had received a Distribution from the Debtors’ Estates of an undivided interest in each of the
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Liquidating Trust Assets (to the extent of the value of their respective share in the applicable
assets) and then contributed such interests to the Liquidating Trust, and the Liquidating Trust’s
beneficiaries will be treated as the grantors and owners thereof.”181
It is important to note that the implementation of the Chapter 11 plan includes limitations
of liability and the indemnification of the liquidating trustee, allowing the trustee to conduct their
efforts in reorganizing and liquidating assets without becoming liable “for any act they may do,
or omit to do, hereunder in good faith and in the exercise of their sound judgment.”182
The final steps of implantation of the plan, as outlined in the disclosure statement, include
the following:
a) establishing a term for the liquidating trust;
b) retaining professionals by the liquidating trust;
c) resolving conflicts between the liquidating trust agreement and the chapter 11 plan;
d) cancelling existing securities and agreements that aren’t included in the bankruptcy
litigation;
e) establishing the operations of the debtors between the plan’s confirmation date and its
effective date as well as after dissolution;
f) the establishment of an automatic stay under § 362 of the Bankruptcy Code until the
effective date of the confirmed chapter 11 plan;
g) the dissolution of the creditors’ committee; and
h) the maintenance of books/records to be held by the liquidating trustee.
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Altogether, this proposed chapter 11 plan, along with its roadmap for implementation,
required the approving vote of the creditors, shareholders, and members involved with the
litigation.

Voting on the Plan
On November 6, 2017, the Debtors filed a motion, inter alia, to approve the procedures
on voting for the Chapter 11 Plan.183 That motion was broken down into the following sections:
authorization of a balloting agent, approval of solicitation packages and confirmation hearing
notice, approval of ballots and voting procedures, approval of forms of notices for non-voting
classes, approving the voting deadline to accept or reject the Chapter 11 Plan, and approval of
vote tabulation procedures. This section will discuss each in turn.
Authorization of Balloting Agent
In the Voting Procedures Motion, the Debtors acknowledged that the court had
previously authorized Donlin, Recano & Company, Inc. to act as the Debtors’ claims, noticing,
and balloting agent.184 Despite this previous grant of authority, the Debtors noted that a local
rule places the duty to receive and hold the ballots on the Clerk’s Office.185 The Debtors wanted
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See Notice of Hearing and Motion for an Order (1) Further Authorizing Donlin, Recano & Company, Inc. to Act
as Balloting Agent; (II) Approving Solicitation Packages and Distribution Procedures, Including the Confirmation
Hearing Notice; (III) Approving Ballot Forms and Plan Voting Procedures; (IV) Approving Forms of Notices to
Non-Voting Classes under the Plan; (V) Fixing the Voting Deadline to Accept or Reject the Plan; and (VI)
Approving Procedures for Vote Tabulations, Doc. No. 1369, 1369.pdf. [hereinafter, for the purposes of this
discussion, referred to as “Voting Procedures Motion”].
184
Id. at 33; See also Order Approving Joint Application by Debtors to Employ Claims, Noticing, and Balloting
Agent (Donlin, Recano & Company, Inc.), Doc. No. 349, 349.pdf. That order specifically identifies the following
balloting-related services as authorized services to be provided by Donlin Recano: (a) provide balloting and
solicitation services in connection with the solicitation process for any chapter 11 plan for which a disclosure
statement has been approved by the court; (b) manage the preparation, compilation, and mailing of documents to
creditors and other parties in interest in connection with the solicitation of a chapter 11 plan; (c) tabulate votes in
connection with any plan filed by the debtors and provide ballot reports to the debtors and their professionals; and
(d) generate a ballot certification and testify, if necessary, in support of the same.
185
Id.
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to relieve the Clerk’s Office from receiving and administering potentially thousands of ballots
and dispel any doubt as to the procedures.186 The court granted the motion, and authorized
Donlin Recano to provide these services.187
Approval of Solicitation Packages, Distribution Procedures, and Confirmation Hearing
Notice
Bankruptcy Rule 3017(d) specifies the materials that must be provided to holders of
claims and equity interests for the purpose of solicitation of their votes and providing adequate
notice of the hearing on confirmation of a chapter 11 plan.188 If a court determines that a
disclosure statement satisfies the requirements of 11 U.S.C. § 1125, the court normally issues a
combined order approving the disclosure statement and a notice for hearing on confirmation of
the plan.189 Bankruptcy Rules 2002(b) and (d) require not less than 28 days’ notice to all
creditors and equity security holders of the time fixed for filing objections and the hearing to
consider confirmation of a chapter 11 plan.190 Pursuant to Bankruptcy Rule 3020(b)(1),
objections to confirmation of a plan must be filed and served “within a time fixed by the
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Id.
Order (1) Authorizing Donlin, Recano & Company, Inc. to Act as Balloting Agent; (II) Approving Solicitation
Packages and Distribution Procedures, Including the Confirmation Hearing Notice; (III) Approving Ballot Forms
and Plan Voting Procedures; (IV) Approving Forms of Notices to Non-Voting Classes under the Plan; (V) Fixing
the Voting Deadline to Accept or Reject the Plan; and (VI) Approving Procedures for Vote Tabulations, Doc. No.
1432, 1432.pdf at 2 [hereinafter, for the purposes of this discussion, referred to as “Voting Procedures Order”]. The
court noted Donlin Recano was specifically authorized to: (a) distribute the applicable solicitation materials, (b)
administer and receive ballots; (c) tabulate and calculate votes; (d) determine with respect to each ballot cast, its
timeliness and its compliance with the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules”), and procedures promulgated by this Court; (e) generate an official ballot certification and
testify, if necessary, in support of the ballot tabulation results; (f) maintain a phone line for questions regarding the
Plan, Disclosure Statement, and voting process; and (g) provide any and all other services related to the solicitation
of ballots, the voting of ballots, and the tabulation of ballots
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Voting Procedures Motion at 34 (citing Fed. R. Bankr. P. 3017(d)).
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Id. at 5.
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court.”191 Here, the Debtors proposed that the court enter a separate order approving the
disclosure statement.192 Instead, the Debtors sought approval of a modified Notice for Hearing
on Confirmation of Plan that encompassed the procedures the Debtors sought approval of in this
Motion.193
After the court approval of the Disclosure Statement as containing adequate information
under Section 1125 of the Bankruptcy Code, the Debtors proposed to mail solicitation packages
by no later than five business days after approval of the Disclosure Statement. The solicitation
packages would include: a copy of the confirmation hearing notice, the appropriate ballot and a
pre-addressed return envelope, and any other materials as may be ordered or permitted by the
court.194 The solicitation package would not include paper copies of the Disclosure Statement or
the Plan; instead, the Confirmation Hearing Notice would include instructions for how to access
the Disclosure Statement, Plan, Disclosure Statement Order, Confirmation Hearing Notice, and
additional related materials on the website maintained by Donlin Recano, by mail, by phone, by
email, through PACER, or in person from the Clerk’s Office.195 The Debtors asserted that the
Disclosure Statement and the Plan are voluminous and would more easily be distributed through
the means above which would result in substantial savings to the Debtors’ estates.196
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Id. at 35. Additionally, the Debtors asserted that courts in other jurisdictions have granted the same or similar
relief to chapter 11 debtors. (citing In re SunEdison,Inc., No. 16-10992 (SMB) (Bankr. S.D.N.Y. June 13, 2017),
ECF No. 3319; In re Exide Techs.,No. 13-11482 (KJC) (Bankr. D. Del. Feb. 4, 2015), ECF No. 3092; In re
RadioShack Corp., No.15-10197 (BLS) (Bankr. D. Del. June 26, 2015), ECF No. 2561; In re Dune Energy, Inc.,
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Section 1126(f) of the Bankruptcy Code states that “a class that is not impaired under a
plan, and each holder of a claim or interest of such class, are conclusively presumed to have
accepted the plan, and solicitation of acceptances with respect to such class from the holders of
claims or interests of such class is not required.”197 Similarly, Section 1126(g) of the Bankruptcy
Code states that “a class is deemed not to have accepted a plan if such plan provides that the
claims or interests of such class do not entitle the holders of such claims or interests to receive or
retain any property under the plan on account of such claims or interests.”198
In the Plan, Class 1 (Secured Claims) was “Unimpaired” and deemed to have accepted
the Plan and Class 4 (Equity Interests) was “Impaired,” but is not entitled to a distribution under
the Plan and was thus deemed to have rejected the Plan.199 Consequently, pursuant to 11 U.S.C.
§ 1126(f)-(g), the Debtors would not solicit votes from holders of claims in Class 1 and Class 4;
instead, the Debtors would only send the solicitation packages to the respective classes that are
entitled to vote but proposed to make the solicitation packages available to these classes.200
In its order granting the motion, the court noted that the Debtors are not required to
provide paper copies to any party-in-interest and that the Debtors are authorized to distribute
those documents by providing instructions for how to access the documents online or by
requesting a paper copy of the documents.201 The court further found that the solicitation
packages provided the holders of claims entitled to vote on the Plan with adequate information to
make informed decisions with respect to voting on the Plan in accordance with Bankruptcy Rules
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2002(b) and 3017(d), the Bankruptcy Code, and the Local Rules.202 The Debtors were to
distribute the solicitation package within five business day and were authorized to make nonsubstantive changes to the solicitation packages.203 Additionally, if the solicitation package was
returned as “undeliverable,” the Debtors were excused from re-mailing the solicitation
package.204 The court further set the confirmation hearing to January 25, 2018 and the deadline
to file objections to the Plan at January 18, 2018.205 Finally, the court found that the proposed
notice for hearing on confirmation of plan constituted adequate and sufficient notice of the
hearing to consider approval of the Plan, the manner in which a copy of the Plan or Disclosure
Statement could be obtained, and the time fixed for filing objections to the Plan, in satisfaction of
the requirements of the applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, and
the Local Rules.206
Approval of Ballots and Voting Procedures
Bankruptcy Rule 3017(d) requires a debtor to mail a form of ballot to creditors and equity
security holders entitled to vote on the plan that substantially conforms to Official Form No.
14.207 The Debtors proposed to distribute ballots only to those classes entitled to vote; Class 2
and Class 3 were the only two classes entitled to vote under the Plan.208 The Debtors prepared
customized ballots for these Classes, and the forms of the Ballots were based on Official Form
No. 14 but were modified to address the particular circumstances to include certain additional
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information that the Debtors believed to be relevant and appropriate for creditors entitled to vote
to accept or reject the Plan.209 The Ballots were to be distributed by Donlin Recano with the
appropriate solicitation package, as detailed above.210 The court approved both of the ballots for
the voting classes.211
Approval of Forms of Notices for Non-Voting Classes
Bankruptcy Rule 3017(d) requires a debtor to mail (a) the plan, (b) the disclosure
statement, (c) the notice of the voting deadline, and (d) any other information as the court may
direct to all creditors and equity security holders, “except to the extent that the court orders
otherwise with respect to one or more unimpaired classes of creditors or equity security
holders.”212 Noted above, Class 1 and Class 4 were not entitled to vote under the Plan and the
Debtors did not plan to solicit votes from these classes.213 However, in order to comply with
Bankruptcy Rule 3017(d), the Debtors proposed to mail the Confirmation Hearing Notice and the
Notice of Non-Voting Status to holders of Unclassified Claims, holders of claims in Class 1,
holders of claims in Class 4, and counterparties to executory contracts and unexpired leases that
are not otherwise classified under the Plan.214 In its order granting the motion, the court noted
that the Debtors were not required to distribute solicitation packages to these parties in interest;
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instead, the Debtors were to distribute the Confirmation Hearing Notice and a notice of nonvoting status to these parties.215
Approval of Voting Deadline to Accept or Reject the Plan
Bankruptcy Rule 3017(c) provides that “[o]n or before approval of the disclosure
statement, the court shall fix a time within which the holders of claims and interests may accept
or reject the plan . . .”216 The Debtors planned on mailing the ballots within five business days
after the approval of the Disclosure Statement, and because of the mailing schedule, the Debtors
proposed that, to be counted as a vote to accept or reject the Plan, each Ballot must be properly
executed, completed, and delivered to Donlin Recano so that the Ballot is actually received by
Donlin Recano on a date no earlier than 40 days after the Voting Record Date and proposed that
the deadline would be adjusted if the hearing to approve the Disclosure Statement is delayed or
continued..217 Additionally, the voting deadline would be 28 days after the mailing of the
solicitation packages, and the Debtors assert that period is sufficient so that creditors could make
an informed decision whether to accept or reject the Plan.218 In its order, the court approved
these conditions and set the deadline to vote to accept or reject the Plan on January 22, 2018.219
Approval of Vote Tabulation Procedures
Section 1126(c) of the Bankruptcy Code provides that:
[a] class of claims has accepted a plan if such plan has been accepted by creditors,
other than any entity designated under subsection (e) of this section, that hold at
215
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least two-thirds in amount and more than one-half in number of the allowed claims
of such class held by creditors, other than any entity designated under subsection
(e) of this section, that have accepted or rejected such plan.220
Bankruptcy Rule 3018(a) provides that a “court after notice and hearing may temporarily allow
[a] claim or interest in an amount which the court deems proper for the purpose of accepting or
rejecting a plan.”221 Additionally, Bankruptcy Rule 3018(c) provides, in part, that “[a]n
acceptance or rejection [of a plan] shall be in writing, identify the plan or plans accepted or
rejected, be signed by the creditor or equity security holder or an authorized agent and confirm to
the appropriate Official Form.”222
The Debtors proposed that each claim within a class of claims entitled to vote to accept or
reject the Plan be temporarily allowed in an amount equal to the amount of the claim solely for
purposes of voting to accept or reject the Plan pursuant to Bankruptcy Rule 3018(a) and in
connection with 11 U.S.C. § 1126(c)..223 The Debtors further proposed that the general
procedure be subject to the some notable exceptions.224
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which a proof of claim has been timely filed is contingent, unliquidated, or disputed, such claim is accorded one
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disputed and a proof of claim was not (i) filed by the applicable bar date for the filing of proofs of claim established
by the Court or (ii) deemed timely filed by an order of the Court prior to the Voting Deadline, the Debtors propose
that such claim be disallowed for voting purposes and for purposes of allowance and distribution pursuant to
Bankruptcy Rule 3003(c); (vi) If a claim is listed in the Debtor’s schedules or on a timely filed proof of claim as
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non-contingent, and undisputed for voting purposes only, and not for purposes of allowance or distribution; (vii) If
the Debtors have served an objection or request for estimation as to a claim at least 10 days before the Voting
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distribution, except as ordered by the Court before the Voting Deadline; (viii) For purposes of voting, classification,
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The Debtors believed that these proposed procedures provided for a fair and equitable
voting process.225 The Debtors further proposed that if any creditor sought to challenge the
allowance of its claim for voting purposes, the claimant could file with the court a motion for an
order pursuant to Bankruptcy Rule 3018(a) temporarily allowing such a claim in a different
amount for purposes of voting to accept or reject the Plan on or before the 10th day after the later
of (a) service of the solicitation packages or (b) service of notice of an objection or request for
estimation, if any, as to the claimant and that the claim would not be counted unless temporarily
allowed by court order.226
The Debtors further sought procedures with respect to ascertaining the intent of certain
creditors who cast ballots,227 and when ballots would not be counted or considered for any
purpose in determining whether the Plan has been accepted or rejected.228 Additionally, the

and treatment under the Plan, each entity that holds or has filed more than one claim, shall be treated as if such
entity only has one claim in each applicable class and the claims filed by such entity shall be aggregated in each
applicable class and the total dollar amount of such entity’s claim in each applicable class shall be the sum of the
aggregated claims of such entity in each applicable class; (ix) Donlin Recano, in its discretion, may contact voters to
cure any defects in the Ballots and is authorized to cure any defects; and (x) There shall be a rebuttable presumption
that any claimant who submits a properly completed superseding Ballot or withdrawal of Ballot on or before the
Voting Deadline has sufficient cause, within the meaning of Bankruptcy Rule 3018(a), to change or withdraw such
claimant’s acceptance or rejection of the Plan.
225
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Id. at 13-14. Those procedures for ascertaining intent were as follows: (i) A Ballot will be deemed delivered only
when Donlin Recano actually receives the executed Ballot; (ii)Whenever a creditor casts more than one Ballot
voting the same claim or claims before the Voting Deadline, the last Ballot received before the Voting Deadline be
deemed to reflect the voter’s intent and thus supersede any prior Ballots; (iii) Whenever a creditor casts a Ballot that
is properly completed, executed, and timely returned to Donlin Recano, but does not indicate either an acceptance or
a rejection of the Plan, the Ballot be deemed to reflect the creditor’s intent to accept the Plan; (iv) Whenever a
creditor casts a Ballot that is properly completed, executed, and timely returned to Donlin Recano, but indicates both
an acceptance and a rejection of the Plan, the Ballot be deemed to reflect the creditor’s intent to accept the Plan; (v)
Whenever a General Unsecured Creditor makes a Convenience Class Election on its Class 3 Ballot, the ballot be
deemed to reflect the General Unsecured Creditor’s intent to accept the Plan.
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Id. at 14. Those ballots not counted are considered were as follows: (i) Any Ballot received after the Voting
Deadline unless the Debtors have granted an extension of the Voting Deadline in writing with respect to such Ballot;
(ii) Any Ballot that is illegible or contains insufficient information to permit the identification of the creditor; (iii)
Any Ballot cast by a person or entity that does not hold a claim that is entitled to vote to accept or reject the Plan;
(iv) Any Ballot for a claim identified as unliquidated, contingent, or disputed for which no proof of claim was timely
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Debtors proposed that the Debtors, or Donlin Recano, were to file a Ballot Report no less than 24
hours before the Confirmation Hearing, and that report would delineate every ballot that does not
conform with the voting instructions or is otherwise disallowed according to the proposed
procedures.229 The Debtors also proposed that they would not be under any duty to provide
notification that a received ballot was otherwise disallowed according to the proposed procedures
except as provided in the ballot report.230 Donlin Recano was to date-stamp all ballots when
received and retain the original ballot and an electronic copy for a period of one year after the
effective date of the Plan.231 Finally, the Debtors proposed that a person signing a ballot in a
fiduciary or representative capacity of a holder of a claim must indicate that capacity when
signing.232 The court approved the proposed voting procedures with certain exceptions.233

Voting Results
A total of 5,252 ballots were received by Donlin, Recano & Company, Inc. (“DRC”). Of
the 5,252 ballots received by DRC, 5,075 ballots were counted as valid (the “Valid Ballots”) and
177 ballots were counted as defective (the “Defective Ballots”) pursuant to the vote tabulation
procedures approved by the court.234 There were 137 Defective Ballots received from holders of
Class 2 claims, and of these 137 Class 2 Defective Ballots, 5 ballots abstained from voting, 120
ballots (totaling $6,158.00) voted to accept the Plan, and 12 ballots (totaling $458.55) voted to

filed or motion for temporary allowance is granted; (v) Any unsigned Ballot; or (vi)Any Ballot transmitted to Donlin
Recano by any means not specifically approved herein.
229
Id. at 14.
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Id. at 15.
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Voting Procedures Order at 5-10. The exceptions were: (1) a ballot received by the Clerk’s Office was to be
deemed delivered, and (2) the Debtors and the Committee must have jointly granted an extension of the voting
deadline to be counted if received after the voting deadline
234
Report of Ballot Tabulation, Doc. No. 1551, 1551.pdf.
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reject the Plan.235 There were 40 Defective Ballots received from holders of Class 3 claims, and
of these 40 Class 3 Defective Ballots, 1 ballot abstained from voting on the Plan, 31 ballots
(totaling $1,010,858.42) voted to accept the Plan, and 8 ballots (totaling $558,673.52) voted to
reject the Plan.236 The Valid Ballots are summarized below:237
Class 2
Convenience Class
Accepts
Class 3
General Unsecured Claims
Accepts

Accepting #
Rejecting #
Percent Accepting
Percent Rejecting
Accepting #
Rejecting #
Percent Accepting
Percent Rejecting

Ballots
Amounts
3,789
$191,516.05
341
$16,498.28
91.75%
92.07%
8.26%
7.93%
Ballots
Amounts
780 $77,720,947.80
165 $5,563,800.99
82.54%
93.32%
17.46%
6.68%

In its tabulation report, Donlin Recano, through a declaration of one of its Managing Directors,
asserted that it followed the transmittal of solicitation packages pursuant to the order, followed
the tabulation process, and set out a table of every vote it received.238

Confirmation of the Plan
On January 26, 2018, the court entered its order confirming the Plan. The confirmation
of the Plan allowed for the Debtors to efficiently liquidate its assets, pay off the creditors, and
discharge the claims. The Chapter 11 Plan also created a Liquidating Trust that would be the
vehicle to accomplish these tasks. The Liquidating Trustee was responsible for, inter alia,
distributions under the Plan and winding down the Debtors’ business. This project will first
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discuss the Conclusion of Law as found by the court. Then it will proceed to the additional
findings of facts. Finally, it will discuss the effects of confirmation between the Debtors and
interested parties to include claim bars dates.
Conclusions of Law
Section 1129 of the Bankruptcy Code governs the confirmation of the Chapter 11 Plan.239
Because there are numerous requirements under that section, each will be discussed in turn.
As an initial matter, Section 1129(a)(1)-(2) requires the Chapter 11 Plan to comply with
applicable provisions of the Bankruptcy Code.240 The order confirming the Chapter 11 Plan
noted that it conformed to Sections 1122 and 1123 (pertaining to the content of plans) of the
Bankruptcy Code as required under Section 1129(a)(1).241 The court also noted that the Chapter
11 Plan also conformed with Section 1125 and 1126 (pertaining to voting requirements) of the
Bankruptcy Code as required under Section 1129(a)(2).242
The court also found that the Debtors and the Committee proposed the Chapter 11 Plan in
good faith and in the belief that the Chapter 11 Plan allowed creditors to realize the highest
possible recoveries under the circumstances as required by Section 1129(a)(3).243 The Debtors
and the Committee proposed the plan with the purpose of establishing the Liquidating Trust and
distributing value to the creditors.244 In crafting and negotiating the terms of the Plan, the
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See generally 11 U.S.C. § 1129; https://perma.cc/93H7-B97B.
Id.
241
Findings of Fact, Conclusions of Law and Order Confirming Debtors’ and Official Committee of Unsecured
Creditors’ Joint Plan of Liquidation Dated October 31, 2017, Doc. No. 1572, 1572.pdf, at 2-4. See also Debtors’
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Debtors, the court found, (a) conducted themselves honestly, with good intentions, and (b)
upheld their fiduciary duties to stakeholders.245 The Plan enjoyed significant support by the
Debtors’ stakeholders, as evidenced by the result of the votes in Classes 2 and 3, both of which
were impaired and accepted the Plan.246
The court also found that Article II of the Chapter 11 Plan satisfies the requirements of
Section 1129(a)(4) of the Bankruptcy Code.247 Payments made by the Debtors for services
rendered or expenses incurred in connection with the proceedings prior to the effective date of
the Chapter 11 Plan will be paid only after approval by the court and in accordance with existing
orders.248 Additionally, the court retained jurisdiction after the effective date of the Chapter 11
Plan so that it could approve those payments.249
The court also noted that the Committee disclosed the identity and qualifications of the
Liquidating Trustee in accordance with Section 1129(a)(5) of the Bankruptcy Code.250 The court
further noted that the governance of the Liquidating Trust was set forth in Article IV of the Plan
and the appointment of the Liquidating Trustee was consistent with the interests of creditors and
with public policy.251
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Id. In so finding, the court considered the totality of the circumstances in the Chapter 11 cases. In addition, the
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Section 1129(a)(6) of the Bankruptcy Code was inapplicable to this case because the
Chapter 11 Plan did not provide for any rate changes by the Debtors that would be subject to
approval of any government regulatory commission.252
The court also notes that the Chapter 11 Plan satisfies the so-called “best interest test”
under Section 1129(a)(7) of the Bankruptcy Code.253 Each holder of an impaired Claim or
Equity Interest that has not accepted or is deemed not to have accepted the Plan would have
received or retained property under the Plan having a value that is not less than the amount that
such holder would have received or retained if the Debtors were liquidated under chapter 7 of the
Bankruptcy Code.254
Section 1129(a)(8) was satisfied because Class 1 was presumed to accept the Chapter 11
Plan because that Class was unimpaired and the Chapter 11 Plan was accepted by creditors
holding in excess of two-thirds in amount and one-half in number of Claims that voted in each of
Classes 2 and 3.255
Section 1129(a)(9) was satisfied because Article II of the Chapter 11 Plan requires
holders of administrative claims, priority tax claims, and other priority claims to be paid in full in
cash on the effective date of the Chapter 11 Plan or as soon as reasonably required thereafter.256

252

Id. at 7-8.
Id. at 8. The court also noted that the Liquidation Analysis, including the methodology used and assumptions
made therein, (a) was persuasive and credible; (b) has not been controverted by other persuasive evidence; (c) was
based upon reasonable and sound assumptions; and (d) provided a reasonable estimate of the liquidation value of the
Estates upon a hypothetical conversion of the Chapter 11 cases to cases under chapter 7 of the Bankruptcy Code.
254
Id. Therefore, the court held that the Debtors and the Committee have demonstrated that the Chapter 11 Plan was
in the best interests of the creditors.
255
Id.
256
Id. at 8-9.
253
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Section 1129(a)(10) was satisfied because one or more impaired classes of creditors has
accepted the Chapter 11 Plan.257 Classes 2 and 3, which were impaired classes, both voted on
the acceptance of the Chapter 11 Plan.258
The court also noted that the Chapter 11 Plan was feasible and complied with Section
1129(a)(11) of the Bankruptcy Code.259 The evidence proffered or adduced at the Confirmation
Hearing established that the assets to be transferred to the Liquidating Trust was sufficient to
enable the Liquidating Trustee to perform the duties and functions outlined under the Chapter 11
Plan and to satisfy post-effective date obligations.260 Furthermore, reasonable, persuasive, and
credible evidence proffered or adduced at or prior to the Confirmation Hearing established that
the Plan is feasible.261 Finally, because the Plan contemplates a liquidation, confirmation of the
Plan is not likely to be followed by the need for further financial reorganization.
The Chapter 11 Plan also satisfied the requirements of section 1129(a)(12) of the
Bankruptcy Code.262 Pursuant to Section V(M) of the Plan, all U.S. Trustee Fees that are due
prior to the effective date shall be paid in full by the Debtors.263 From and after the effective
date, the Liquidating Trustee would have paid all U.S. Trustee Fees payable by the Debtors,
when due and payable until the Chapter 11 cases are closed.264

257

Id. at 9
Id. This determination was made without including the acceptance of the Chapter 11 Plan by any insider as
required under that provision of the Bankruptcy Code.
259
Id.
260
Id.
261
Id.
262
Id.
263
Id.
264
Id.
258
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Section 1129(a)(13) was not applicable in this case because the Debtors did not have an
“retiree benefits.”265 Additionally, Section 1129(a)(14), 1129(a)(15), and 1129(a)(16) was not
applicable to this case because those provisions apply to individuals or nonprofit entities, neither
of which Debtors were.266
All impaired classes voted to accept the Chapter 11 Plan.267 The Chapter 11 Plan was
also binding upon all holders of claims and equity interests, regardless of whether they accepted
or rejected the Chapter 11 Plan; thus, the requirements of Section 1129(b) was satisfied.268 The
Chapter 11 Plan was the only plan on file, and it was the only plan that has been found to satisfy
the requirements of Subsections (a) and (b) of Section 1129 of the Bankruptcy Code satisfying
the requirements of section 1129(c) of the Bankruptcy Code.269 No party in interest requested
that the court deny confirmation of the Chapter 11 Plan on grounds that the principal purpose of
the Chapter 11 Plan was “the avoidance of taxes or the avoidance of the application of section 5
of the Securities Act of 1933,” and the principal purpose of the Plan was not such avoidance
satisfying the requirements of Section 1129(d) of the Bankruptcy Code.270 Finally, Section
1129(e) of the Bankruptcy Code was not applicable because these cases were not “small business
cases”.271
Additional Findings of Fact
In its Confirmation Order, the court also issued several findings of facts that are pertinent
to our discussion. The court first noted that the Debtors exercised reasonable business judgment

265

Id.
Id. at 10
267
Id.
268
Id.
269
Id.
270
Id.
271
Id.
266
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in determining to reject the executory contracts and unexpired leases as set forth in Article VII of
the Chapter 11 Plan.272 The assumption, assumption and assignment, or rejection of executory
contracts and unexpired leases in accordance with Article VII of the Plan is in the best interests
of the Debtors, the Estates, holders of claims and equity interests, and other parties in interest.273
The court then noted that the Debtors satisfied the provisions of Section 365 of the Bankruptcy
Code with respect to the assumption, assumption and assignment, or rejection of executory
contracts and unexpired leases under the Chapter 11 Plan.274
Next, the court found that, pursuant to section 1123(b) of the Bankruptcy Code,
Bankruptcy Rule 3016, and applicable authority, the exculpation and injunction provisions of the
Chapter 11 Plan were warranted, necessary and appropriate and were supported by sufficient
consent and consideration under the circumstances.275 Interested parties had a sufficient and
adequate opportunity to object to such provisions and to be heard as to their objections, and no
further notice of such provisions is required.276
Further, the court found that given the facts and circumstances set forth in the Substantive
Consolidation Motion, (a) the Debtors’ intertwined relationship would be impossible or
impracticable to unravel; (b) the benefits of consolidation outweighed any harm to creditors; and

272

Id.
Id. at 10-11.
274
Id. at 11.
275
Id. Proper, timely, adequate, and sufficient notice of the exculpation and injunction provisions contained in
Article IX of the Chapter 11 Plan has been provided in accordance with the Bankruptcy Code, the Bankruptcy
Rules, the orders of the court, and due process.
276
Id. Additionally, the court noted that the exculpation and injunction provisions set forth in the Chapter 11 Plan:
(a) were within the jurisdiction of the court under 28 U.S.C. §§ 1334(a), 1334(b), and 1334(d); (b) comprised an
integral element of the Plan; (c) conferred material benefit on, and are in the best interests of, the Debtors, the
Estates, and holders of claims and equity interests; (d) were important to the objective of the Chapter 11 Plan to
resolve all claims and equity interests; and (e) were consistent with sections 105, 1123, and 1129 and other
applicable provisions of the Bankruptcy Code and any other applicable laws.
273
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(c) creditors may have been prejudiced if the Debtors are not consolidated.277 Finally, the court
found that, in order to permit the Debtors and the Liquidating Trustee to commence their duties
as quickly as practicable, to promote prompt distributions under the Plan for the benefit of
creditors, good cause existed to support the waiver of the stay imposed by Bankruptcy Rule
3020(e).278
Effects of Confirmation
On January 26, 2017, the court approved and confirmed the Chapter 11 Plan in all
respects, including all documents and agreements necessary for its implementation.279 The
effective date of the plan was set forth in Article VIII of the Chapter 11 Plan. Through its
Confirmation Order, the court also ordered several other items in connection with the
confirmation. A list of which is as follows:
i) All objections were overruled280
ii) The Confirmation Order controlled over the Chapter 11 Plan which controlled over
other agreements.281
iii) Findings of facts and conclusions of law constitute findings of facts and conclusions
of law pursuant to Bankruptcy Rule 7052 even if stated as the other.282
iv) The record of the Confirmation Hearing is now closed.283

277

Id. at 12.
Id.
279
Id.
280
Id. Any and all objections that have not been withdrawn, waived, or resolved were overruled.
281
Id. at 13. In the event of an inconsistency, the Chapter 11 Plan controlled over any other agreement, and the
Confirmation Order controlled over the Chapter 11 Plan
282
Id. The findings of fact and conclusions of law constituted findings of fact and conclusions of law pursuant to
Bankruptcy Rule 7052, made applicable to these Chapter 11 cases by Bankruptcy Rule 9014. Any and all findings
of fact constituted findings of fact even if they were stated as conclusions of law, and any and all conclusions of law
constituted conclusions of law even if they were stated as findings of fact. Further, any findings of fact and
conclusions of law announced on the record in open court at the Confirmation Hearing are incorporated by reference
herein
283
Id. at 14.
278
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v) Good and sufficient notice was given, and no further notice is required.284
vi) Modifications of the Chapter 11 Plan met Section 1127 of the Bankruptcy Code.285
vii) The Plan alone governed the classification of claims and equity interests.286
viii)

The exculpation and injunction provisions were approved.287

ix) The Plan was deemed binding on the parties.288
x) Any conveyance pursuant to the Chapter 11 Plan was not subject to taxes.289
xi) The interests under the Liquidating Trust is not indented to be securities.290
xii) Executory contracts and unexpired lease provisions were specifically approved.291
xiii)

Resolving disputed claims procedures were approved and deemed fair.292

284

Id. Good and sufficient notice was provided of (a) the Confirmation Hearing; (b) the deadline for filing and
serving objections to the confirmation of the Plan; and (c) the settlements, exculpations, injunctions, and related
provisions of the Plan. No other or further notice was required.
285
Id. The modifications to the Plan met the requirements of Section 1127 of the Bankruptcy Code. Such
modifications did not result in a material adverse change in the treatment of any claim or equity interest within the
meaning of Bankruptcy Rule 3019 and, accordingly, no further solicitation of votes or voting was required.
286
Id.
287
Id. at 15. The exculpation and injunction provisions set forth in Article IX of the Plan were approved and
authorized in all respects and were immediately effective on the effective date without need of further action. All
injunctions or stays in effect remained in effect in full force and effect.
288
Id. at 15-16. The Plan was deemed binding on the Debtors, the Estates, the Committee, The Liquidating Trustee,
and any and all holders of claims or equity interests and the rights, benefits, or obligations referred to in the Plan
shall be binding on any heir, successor, or assign of each person or entity,
289
Id. at 16. To the maximum extent provided by section 1146(a) of the Bankruptcy Code, any post-Confirmation
transfer pursuant to, in contemplation of, or in connection with, the Plan was not be subject to any document
recording tax, stamp tax, conveyance fee, intangibles or similar tax, mortgage tax, real estate transfer tax, mortgage
recording tax, Uniform Commercial Code filing or recording fee, or other similar tax or governmental assessment,
and the appropriate state or local government officials or agents was to forego collection of any such tax or
governmental assessment and accept for filing without the payment of any such tax or governmental assessment.
290
Id. at 16-17. The beneficial interests of the Liquidating Trust were not intended to be securities, but if the rights
constituted securities, they were to be exempt from registration pursuant to Section 1145 of the Bankruptcy Code.
291
Id. at 17. Executory contracts and unexpired lease provisions of the Plan were specifically approved. The
Confirmation Order constituted, pursuant to Section 365 of the Bankruptcy Code, approval of the rejection of any
remaining executory contracts and unexpired leases. Claims based on the rejection of executory contracts or
unexpired leases were to be filed within thirty (30) days. All claims arising from the rejection of executory contracts
or unexpired leases were to be classified as General Unsecured Claims in Class 3.
292
Id. at 17-18. The procedures for resolving Disputed Claims were deemed to govern, were fair and reasonable,
and were specifically approved. No other claims unless allowed under the Plan, the Bankruptcy Code, or any order
of the court.
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xiv)

Distributions under the Liquidating Trust were approved and deemed fair.293

xv) The estates of the Debtors were substantially consolidated, and claims were adjusted
accordingly.294
xvi)

The Debtors were deemed to transfer all assets to the Liquidating Trust. 295

xvii) All corporate action required was deemed to have occurred and no further
authority lied with the Debtors’ directors or employees.296
xviii) All claims were discharged except for rights under the Chapter 11 Plan.297
xix)

The Order was immediately effective and enforceable.298

xx) The Order is a final order.299

293

Id. at 18. The provisions of Article V of the Plan regarding distributions from the Liquidating Trust were deemed
to be fair and reasonable, were deemed to control, and were specifically approved.
294
Id. at 18-19. Pursuant to Section 105(a) and 1123(a)(5)(C) of the Bankruptcy Code, the Estates of the Debtors
were substantively consolidated. All assets of the Debtors were to be treated as pooled, claims to which Debtors
were co-liable were to be deemed filed as a single claim, claims held by a Debtor against the other Debtor were
cancelled or extinguished, no distributions were to be made on a claim held by a Debtor against a Debtor, all
guarantees by one Debtor of the other Debtor were to be eliminated and treated as one claim, and any joint or
several liability were to be treated as one obligation and claim. The substantive consolidation of the Debtors did not
affect the legal structure of the Debtors, executory contracts or unexpired leases that were entered into during the
Chapter 11 cases or that have been or will be assumed or rejected, any agreements by the Liquidating Trust, the
ability to subordinate claims, any causes of action, and distributions to the Debtors from the Liquidating Trust form
insurance policies. Each Debtor remained liable for the payment of U.S. Trustee fees.
295
Id. at 20. The Debtors were deemed to transfer all assets, free and clear of any and all liens and claim (except as
otherwise provided in the Chapter 11 plan), to the Liquidating Trust pursuant to Section IV(B) and (F) and
Bankruptcy Code § 1141(b). The Confirmation Order was to be sufficient as valid proof of any transfer. META
Advisors LLC was appointed to serve as Trustee of the Liquidating Trust. The trustee had the responsibility to file
quarterly and final reports after the effective date of the Chapter 11 Plan. The Liquidating Trust also had the duty to
wind down and dissolve the Debtors.
296
Id. at 21. All corporate action required in connection with the Chapter 11 Plan was deemed to have occurred.
Directors, officers, and employees of the Debtors had no further authority, duties, responsibilities, and obligations
after the effective date except as provided for in the Chapter 11 Plan.
297
Id. at 21-22. Except for a right to distributions under the Chapter 11 Plan, all documents, agreements, or
instruments evidencing a claim against the Debtors were discharged and neither the Debtors nor the Liquidating
Trustee were to have any further liability.
298
Id. at 22. The Confirmation Order was immediately effective and enforceable, and the stay of the Order imposed
by Bankruptcy Rule 3020(e) was waived in accordance with that Rule.
299
Id. The Confirmation Order was a final order, and the period in which an appeal must be filed commenced
immediately.
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xxi)

The provisions of the Chapter 11 plan were approved in their entirety.300

xxii)

Headings were for convenience only.301

xxiii) The automatic stay was modified.302
xxiv) The Liquidating Trustee was to serve notice of the Confirmation and that notice
was deemed to be good and sufficient notice.303
xxv)

The Chapter 11 Plan was to be void if the effective date did not occur.304

xxvi) A separate reserve for Reclamation Claims was to be maintained.305
xxvii) The court retained jurisdiction over the Chapter 11 Plan and Liquidating Trust.306
xxviii) Authority to close the cases was to be sought by the Liquidating Trustee.307
Notice of Confirmation and Effective Date of the Chapter 11 Plan

300

Id. The provisions in the Chapter 11 Plan was confirmed in their entirety and the failure to include or refence
specific provisions in the Confirmation Order did not diminish or impair the effectiveness and enforceability of
those provisions.
301
Id. The heading of the Chapter 11 Plan and Confirmation Order were for convenience and reference only and did
not constitute part of those documents.
302
Id. The automatic stay imposed under Section 362 of the Bankruptcy Code was modified solely to the extent
necessary to implement the Chapter 11 Plan.
303
Id. at 23. Pursuant to Bankruptcy Rules 2002(f)(7) and 3020(c)(2), the Liquidating Trustee was to serve a notice
of the entry of the Confirmation Order and the occurrence of the effective date on all parties that received notice of
the Confirmation Hearing. Compliance with this provision of the Confirmation Order was to constitute good and
sufficient notice under the particular circumstances and in accordance with the requirements of Bankruptcy Rules
2002 and 3020 and no further notice of Confirmation was necessary.
304
Id. If the Effective Date were to not occur, the Chapter 11 Plan was to be null and void in all respects and
nothing contained in the Chapter 11 Plan or the Disclosure Statement was to: (a) constitute a waiver or release of
any claims against or equity interests in the Debtors; (b) prejudice in any manner the rights of the Debtors; or (c)
constitute an admission, acknowledgment by the Debtors in any respect.
305
Id. at 23-24. The Liquidating Trustee was to maintain a separate reserve for the benefit of specific parties in
interest for Reclamation Claims. The Chapter 11 Plan would not bar any creditor from asserting its setoff or
recoupment rights permitted under Section 553 of the Bankruptcy Code if timely asserted. The Debtors were
authorized to modify the Chapter 11 Plan one or more times, after confirmation and in accordance with Article XI of
the Chapter 11 Plan. A holder of a claim or equity interest that has accepted the Chapter 11 Plan was deemed to
have accepted the Chapter 11 Plan as amended if the proposed amendment did not materially and adversely change
the treatment of that claim or equity interest.
306
Id. at 25. Pursuant to Sections 105(a) and 1142 of the Bankruptcy Code, the court retained jurisdiction over all
matter arising out of, or related to, the Chapter 11 cases, the Debtors, the Liquidating Trust, and the Chapter 11 Plan.
307
Id. The Liquidating Trustee was to seek authority of the court to close the Chapter 11 cases in accordance with
the Bankruptcy Code and the Bankruptcy Rules.
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The counsel to the Liquidating Trustee submitted its Notice of Confirmation and
Effective Date of the Chapter 11 Plan on February 8, 2018.308 That Notice set the effective date
of the Chapter 11 Plan to the date that the Notice was filed with the court: February 8, 2018.309
That Notice also set an Administrative Claim Bar Date to be twenty days after the effective date
pursuant to Section II(A)(1) of the Chapter 11 Plan, or March 12, 2018.310 The Claims Objection
Bar Date was to be 120 days after the effective date pursuant to Section VI(B) of the Chapter 11
Plan, or July 10, 2018.311 The Professional Compensation and Reimbursement Claim Deadline
was to be sixty days after the effective date pursuant to Section II(C) of the Chapter 11 Plan, or
April 11, 2018. All administrative, disputed, or professional claims were to be filed and served
upon the Liquidating Trustee before the respective date or forever be barred, estopped, and
enjoined from asserting that claim.312

Notice of Confirmation and Effective Date of Debtors’ and Official Committee of Unsecured Creditors’ Joint
Chapter 11 Plan of Liquidation Dated October 31, 2017, Doc. No. 1590, 1590.pdf at 1.
309
Id.
310
Id.
311
Id. at 2.
312
Id.
308
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Final Compensation of Professionals
The following chart shows the amounts paid by the Debtors to various retained
professionals over the course of the chapter 11 proceedings.313

313

Order Allowing Fees and Expenses of Fredrikson & Byron, P.A. 671.pdf, In re Gander Mountain Co., No. 1730673 (MER) (Bankr. D. Minn. Filed May 3, 2017); Order Allowing Fees and Expenses of Fredrikson & Byron,
P.A. 892.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed June 7, 2017); Order
Allowing Fees and Expenses of Fredrikson & Byron, P.A. 979.pdf, In re Gander Mountain Co., No. 17-30673
(MER) (Bankr. D. Minn. Filed July 5, 2017); Order Allowing Fees and Expenses of Fredrikson & Byron, P.A.
1072.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Aug. 2, 2017); Order Allowing
Fees and Expenses of Fredrikson & Byron, P.A. 1197.pdf, In re Gander Mountain Co., No. 17-30673 (MER)
(Bankr. D. Minn. Filed Sept. 6, 2017); Order Allowing Fees and Expenses of Fredrikson & Byron, P.A. 1312.pdf, In
re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Oct. 11, 2017); Order Allowing Fees and
Expenses of Fredrikson & Byron, P.A. 1388.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D.
Minn. Filed Nov. 15, 2017); Order Allowing Fees and Expenses of Fredrikson & Byron, P.A. 1484.pdf, In re
Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Jan. 3, 2018); Order Allowing Fees and
Expenses of Fredrikson & Byron, P.A. 1599.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D.
Minn. Filed Feb. 14, 2018); Order Allowing Fees and Expenses of Fredrikson & Byron, P.A. 1651.pdf, In re Gander
Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Mar. 21, 2018); Report by Lighthouse Management
Group, Inc. of Compensation Earned and Expenses Incurred for the Period from March 1. 2017, through May 31,
2017 939.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed June 20, 2017); Report by
Lighthouse Management Group, Inc. of Compensation Earned and Expenses Incurred for the Period from March 1.
2017, through May 31, 2017 1235.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed
Sept. 19, 2017); Order Allowing Fees and Expenses of Faegre Baker Daniels, LLP 673.pdf, In re Gander Mountain
Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed May 3, 2017); Order Allowing Fees and Expenses of Faegre
Baker Daniels, LLP 893.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed June 7,
2017); Order Allowing Fees and Expenses of Faegre Baker Daniels, LLP 980.pdf, In re Gander Mountain Co., No.
17-30673 (MER) (Bankr. D. Minn. Filed July 5, 2017); Order Allowing Fees and Expenses of Faegre Baker
Daniels, LLP 1073.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Aug. 2, 2017);
Order Allowing Fees and Expenses of Faegre Baker Daniels, LLP 1198.pdf, In re Gander Mountain Co., No. 1730673 (MER) (Bankr. D. Minn. Filed Sept. 6, 2017); Order Allowing Fees and Expenses of Faegre Baker Daniels,
LLP 1313.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Oct. 11, 2017); Order
Allowing Fees and Expenses of Faegre Baker Daniels, LLP 1391.pdf, In re Gander Mountain Co., No. 17-30673
(MER) (Bankr. D. Minn. Filed Nov. 15, 2017); Order Allowing Fees and Expenses of Faegre Baker Daniels, LLP
1601.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Feb. 14, 2018); Order Allowing
Fees and Expenses of Faegre Baker Daniels, LLP 1652.pdf, In re Gander Mountain Co., No. 17-30673 (MER)
(Bankr. D. Minn. Filed Mar. 21, 2018); Order Allowing Fees and Expenses of Houlihan Lokey Capital, Inc. 675.pdf,
In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed May 3, 2017); Order Allowing Fees and
Expenses of Houlihan Lokey Capital, Inc. 895.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D.
Minn. Filed June 7, 2017); Order Allowing Fees and Expenses of Houlihan Lokey Capital, Inc. 983.pdf, In re
Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed July 5, 2017); Order Allowing Fees and
Expenses of Houlihan Lokey Capital, Inc. 1660.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D.
Minn. Filed July 5, 2017); Order Allowing Fees and Expenses of Donlin, Recano, & Company, Inc. 674.pdf, In re
Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed May 3, 2017); Order Allowing Fees and
Expenses of Donlin, Recano, & Company, Inc. 894.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr.
D. Minn. Filed June 7, 2017); Order Allowing Fees and Expenses of Donlin, Recano, & Company, Inc. 982.pdf, In
re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed July 5, 2017); Order Allowing Fees and
Expenses of Donlin, Recano, & Company, Inc. 1074.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr.
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Retained Professional (Debtors’)

Fee Period

Fees
Requested

Expenses
Requested

Total
Approved

Fredrikson & Byron P.A.

3/8/17 – 2/8/18

$2,209,405.00

$19,119.32

$2,228,524.32

Lighthouse Management Group, Inc.

3/10/17 – 2/8/18

$728,536.25

$2,623.76

$731,160.01

Faegre Baker Daniels, LLP

3/11/17 – 2/8/18

$452,220.50

$1,535.42

$453,755.92

Houlihan Lokey Capital, Inc.

3/10/17 – 2/8/18

$5,515,000.00

$4,280.72

$5,519,280.72

Donlin Recano & Company

3/10/17 – 2/8/18

$307,613.00

$346,445.35

$654,058.35

Ernst & Young, LLP

6/29/17 – 2/8/18

$500,019.13

$5,544.77

$505,563.90

$9,712,793.88

$379,549.34

$10,092,343.22

Totals

D. Minn. Filed Aug. 2, 2017); Order Allowing Fees and Expenses of Donlin, Recano, & Company, Inc. 1200.pdf, In
re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Sept. 6, 2017); Order Allowing Fees and
Expenses of Donlin, Recano, & Company, Inc. 1314.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr.
D. Minn. Filed Oct. 11, 2017); Order Allowing Fees and Expenses of Donlin, Recano, & Company, Inc. 1390.pdf,
In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Nov. 15, 2017); Order Allowing Fees and
Expenses of Donlin, Recano, & Company, Inc. 1485.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr.
D. Minn. Filed Jan. 3, 2018); Order Allowing Fees and Expenses of Donlin, Recano, & Company, Inc. 1600.pdf, In
re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Feb. 14, 2018); Order Allowing Fees and
Expenses of Donlin, Recano, & Company, Inc. 1653.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr.
D. Minn. Filed Feb. 14, 2018); Order Allowing Fees and Expenses of Ernst & Young LLP 1315.pdf, In re Gander
Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Oct. 11, 2017); Order Allowing Fees and Expenses of
Ernst & Young LLP 1389.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Nov. 15,
2017); Order Allowing Fees and Expenses of Ernst & Young LLP 1486.pdf, In re Gander Mountain Co., No. 1730673 (MER) (Bankr. D. Minn. Filed Jan. 3, 2018); Order Allowing Fees and Expenses of Ernst & Young LLP
1602.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Feb. 14, 2018); Order Allowing
Fees and Expenses of Ernst & Young LLP 1655.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D.
Minn. Filed Mar. 21, 2018).
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The following chart shows the amounts paid by the Debtors to professionals appointed to
the Official Committee of Unsecured Creditors over the course of the chapter 11 proceedings.314

314

Order Allowing Fees and Expenses of Barnes & Thornburg LLP 672.pdf, In re Gander Mountain Co., No. 1730673 (MER) (Bankr. D. Minn. Filed May 3, 2017); Order Allowing Fees and Expenses of Barnes & Thornburg
LLP 897.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed June 7, 2017); Order
Allowing Fees and Expenses of Barnes & Thornburg LLP 978.pdf, In re Gander Mountain Co., No. 17-30673
(MER) (Bankr. D. Minn. Filed July 5, 2017); Order Allowing Fees and Expenses of Barnes & Thornburg LLP
1069.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Aug. 2, 2017); Order Allowing
Fees and Expenses of Barnes & Thornburg LLP 1194.pdf, In re Gander Mountain Co., No. 17-30673 (MER)
(Bankr. D. Minn. Filed Sept. 6, 2017); Order Allowing Fees and Expenses of Barnes & Thornburg LLP 1309.pdf, In
re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Oct. 11, 2017); Order Allowing Fees and
Expenses of Barnes & Thornburg LLP 1392.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D.
Minn. Filed Nov. 15, 2017); Order Allowing Fees and Expenses of Barnes & Thornburg LLP 1487.pdf, In re
Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Jan. 3, 2018); Order Allowing Fees and
Expenses of Barnes & Thornburg LLP 1603.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D.
Minn. Filed Feb. 14, 2018); Order Allowing Fees and Expenses of Barnes & Thornburg LLP 1654.pdf, In re Gander
Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Mar. 21, 2018); Order Allowing Fees and Expenses of
Lowenstein Sandler LLP 676.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed May 3,
2017); Order Allowing Fees and Expenses of Lowenstein Sandler LLP 896.pdf, In re Gander Mountain Co., No. 1730673 (MER) (Bankr. D. Minn. Filed June 7, 2017); Order Allowing Fees and Expenses of Lowenstein Sandler LLP
984.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed July 5, 2017); Order Allowing
Fees and Expenses of Lowenstein Sandler LLP 1070.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr.
D. Minn. Filed Aug. 2, 2017); Order Allowing Fees and Expenses of Lowenstein Sandler LLP 1196.pdf, In re
Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Sept. 6, 2017); Order Allowing Fees and
Expenses of Lowenstein Sandler LLP 1311.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn.
Filed Oct. 11, 2017); Order Allowing Fees and Expenses of Lowenstein Sandler LLP 1394.pdf, In re Gander
Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Nov. 15, 2017); Order Allowing Fees and Expenses of
Lowenstein Sandler LLP 1489.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Jan. 3,
2018); Order Allowing Fees and Expenses of Lowenstein Sandler LLP 1605.pdf, In re Gander Mountain Co., No.
17-30673 (MER) (Bankr. D. Minn. Filed Feb. 14, 2018); Order Allowing Fees and Expenses of Lowenstein Sandler
LLP 1657.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Mar. 21, 2018); Order
Allowing Fees and Expenses of FTI Consulting, Inc. 677.pdf, In re Gander Mountain Co., No. 17-30673 (MER)
(Bankr. D. Minn. Filed May 3, 2017); Order Allowing Fees and Expenses of FTI Consulting, Inc. 898.pdf, In re
Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed June 7, 2017); Order Allowing Fees and
Expenses of FTI Consulting, Inc. 981.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed
July 5, 2017); Order Allowing Fees and Expenses of FTI Consulting, Inc. 1071.pdf, In re Gander Mountain Co., No.
17-30673 (MER) (Bankr. D. Minn. Filed Aug. 2, 2017); Order Allowing Fees and Expenses of FTI Consulting, Inc.
1195.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Sept. 6, 2017); Order Allowing
Fees and Expenses of FTI Consulting, Inc. 1310.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D.
Minn. Filed Oct. 11, 2017); Order Allowing Fees and Expenses of FTI Consulting, Inc. 1393.pdf, In re Gander
Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Nov. 15, 2017); Order Allowing Fees and Expenses of
FTI Consulting, Inc. 1488.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Jan. 3,
2018); Order Allowing Fees and Expenses of FTI Consulting, Inc. 1604.pdf, In re Gander Mountain Co., No. 1730673 (MER) (Bankr. D. Minn. Filed Feb. 14, 2018); Order Allowing Fees and Expenses of FTI Consulting, Inc.
1656.pdf, In re Gander Mountain Co., No. 17-30673 (MER) (Bankr. D. Minn. Filed Mar. 21, 2018).
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OCC Professional

Fee Period

Fees
Requested

Expenses
Requested

Barnes & Thornburg LLP

3/15/17 – 2/8/18

$567,646.00

$2,914.82

Lowenstein Sandler LLP

3/15/17 – 2/8/18

$862,868.00

$24,292.85

$887,160.85

FTI Consulting, Inc.

3/16/17 – 2/8/18

$1,157,446.50

$18,509.43

$1,175,955.93

$2,612,490.50

$45,717.10

$2,654,879.60

Totals
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Total
Approved
$567,232.82

Post-Confirmation Actions
As indicated above, the court confirmed the plan on January 26, 2018, the Chapter 11
proceedings were closed, and dates were set to bar claims. However, the docket is replete with
further activity including very recent activity at the time this project was being completed in the
beginning and mid-year of 2020. This project discusses the main activities that constitute the
majority of post-confirmation activities; however other minor activities have occurred to include
withdrawal of claims and activities to wind down the Debtors business. The main purpose of
these activities is to complete the Chapter 11 proceedings as efficiently as possible.

Motions Objecting to Claims
The first type of activity is Motions Objecting to Claims individually. A proof of claim
filed in a bankruptcy proceeding is deemed allowed unless a party in interest objects.315 If an
objection is filed, the objector must come forward with evidence rebutting the Claim.316 If the
objecting party produces such evidence, the burden of proof shifts to the claimant to produce
evidence of the validity of the Claim.317 “In other words, once an objection is made to the proof
of claim, the ultimate burden of persuasion as to the claim’s validity and amount rests with the
claimant.”318 In making these determinations, a court looks to the governing substantive law.319
The Liquidating Trustee filed a number of these motions. A motion of this type can
object to a claim individually or it can outline a number of claims with common characteristics to

Notice of Hearing and Liquidating Trustee’s Fourth Omnibus Motion Objecting to Amended Claims of Certain
Government Entities, Doc. No. 1829, 1829.pdf at 10-11 (citing 11 U.S.C. § 502(a); Gran v. IRS (In re Gran), 964
F.2d 822, 827 (8th Cir. 1992)).
316
Id. (citing Gran, 964 F.2d at 827; In re Oriental Rug Warehouse Club, Inc., 205 B.R. 407, 410 (Bankr. D. Minn.
1997)).
317
Id. (citing Gran, 964 F.2d at 827; Oriental Rug, 205 B.R. at 410).
318
Id.
319
Id. (citing In re Ford, 125 B.R. 735, 737 (E.D. Tex. 1991); In re Gridley, 149 B.R. 128, 132 (Bankr. D.S.D.
1992)).
315
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which it can object at one time streamlining the process. This allows for a vast reduction in the
administrative costs of producing these motions individually. This manner of objecting to many
claims is called an Omnibus Motion, discussed infra. The grounds for which the Liquidating
Trustee objected to the claims varied greatly and included no liability grounds and procedural
grounds. See the next section to see a non-exhaustive list as to grounds on which the Trustee
objected to some of the claims.

Omnibus Motions Objecting to Claims
The second type of activity is the Omnibus Motions Objecting to Claims filed by the
Liquidating Trustee. The Trustee has filed twenty-five of these motions grouping claims based
on a common attribute. A claim is only allowable to the extent that it is enforceable against the
debtor.320 The following is a list of the common attributes consolidated down:
(i) Duplicate Claims,321
(ii) Amended Claims,322
(iii)Satisfied Claims,323

Notice of Hearing and Liquidating Trustee’s First Omnibus Motion Objection to Duplicate Claims, Doc. No.
1684, 1684.pdf at 12; 11 U.S.C. § 502(b)(1), https://perma.cc/W7WD-3DGG.
321
Id. (asserting that because the Debtors’ estates were consolidated and claims against both Debtors were now one
claim, duplicate claims could result in double recovery); Notice of Hearing and Liquidating Trustee’s Fifth Omnibus
Motion Objection to Duplicate Claims, Doc. No. 1830, 1830.pdf at 10 (asserting substantially the same argument as
the First Omnibus Motion).
322
Notice of Hearing and Liquidating Trustee’s Second Omnibus Motion Objection to Amended Claims, Doc. No.
1685, 1685.pdf at 12 (asserting that amended claims are not enforceable against the Debtors to the extent those
claims are amended and superseded by other subsequently filed claims); Notice of Hearing and Liquidating
Trustee’s Fourth Omnibus Motion Objection to Amended Claims of Certain Government Entities, Doc. No. 1829,
1829.pdf at 10 (asserting substantially the same argument as the Third Omnibus Motion); Notice of Hearing and
Liquidating Trustee’s Eleventh Omnibus Motion Objection to Amended Claims, Doc. No. 1938, 1938.pdf at 10
(same assertion); Notice of Hearing and Liquidating Trustee’s Fifteenth Omnibus Motion Objection to Amended
Claims, Doc. No. 1942, 1942.pdf at 10 (same assertion); Notice of Hearing and Liquidating Trustee’s Twentieth
Omnibus Motion Objection to Amended Claims, Doc. No. 2005, 2005.pdf at 9 (same assertion); ); Notice of
Hearing and Liquidating Trustee’s Twenty-Fifth Omnibus Motion Objection to Amended Claims, Doc. No. 2117,
2117.pdf at 9 (same assertion).
323
Notice of Hearing and Liquidating Trustee’s Third Omnibus Motion Objection to Satisfied Claims, Doc. No.
1686, 1686.pdf at 12 (asserting that satisfied claims are not enforceable against the Debtors because the claimants
have already received a recovery); Notice of Hearing and Liquidating Trustee’s Twenty-First Omnibus Motion
Objection to Satisfied Claims, Doc. No. 2006, 2006.pdf at 10 (same assertion).
320
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(iv) Improperly Filed Claims,324
(v) Insufficient Supporting Documents,325
(vi) Untimely Claims,326
(vii)

No Liability,327 and

(viii)

Failure to Participate in Mediation.328

Each of these Omnibus Motions were granted after some responses and replies. The
Orders specifically and expressly lists which claims were to be disallowed and therefore were not

Notice of Hearing and Liquidating Trustee’s Sixth Omnibus Motion Objection to and Seeking Reclassification of
Improperly Filed Gift Card Claims, Doc. No. 1836, 1836.pdf at 13 (asserting that the Chapter 11 Plan classifies gift
card claims as general unsecured claims and that claims filed as secured were improperly filed and should be
disallowed or reclassified); Notice of Hearing and Liquidating Trustee’s Seventh Omnibus Motion Objection to and
Seeking Reclassification of Improperly Filed Gift Card Claims, Doc. No. 1837, 1837.pdf at 14 (asserting the same
argument as Sixth Omnibus Motion for those claims listed as priority gift card claims); Notice of Hearing and
Liquidating Trustee’s Eighth Omnibus Motion Objection to and Seeking Reclassification of Improperly Filed Gift
Card Claims, Doc. No. 1838, 1838.pdf at 14 (same assertion as Seventh Omnibus Motion); Notice of Hearing and
Liquidating Trustee’s Ninth Omnibus Motion Objection to and Seeking Reclassification of Improperly Filed Gift
Card Claims, Doc. No. 1839, 1839.pdf at 14 (same assertion); Notice of Hearing and Liquidating Trustee’s Tenth
Omnibus Motion Objection to and Seeking Reclassification of Improperly Filed Gift Card Claims, Doc. No. 1840,
1840.pdf at 12 (same assertion).
325
Notice of Hearing and Liquidating Trustee’s Twelfth Omnibus Motion Objection to Certain Priority Claims and
Administrative Claims for Insufficient Supporting Documentation, Doc. No. 1939, 1939.pdf at 10-11 (asserting that
certain priority and administrative claims do not substantially conform to the appropriate Official Form and
therefore does not comply with Fed. R. Bankr. P. 3001(a)); Notice of Hearing and Liquidating Trustee’s Fourteenth
Omnibus Motion Objection to Certain Secured Claims for Insufficient Supporting Documentation, Doc. No. 1941,
1941.pdf at 11 (asserting the same argument for priority claims with insufficient supporting documentation); Notice
of Hearing and Liquidating Trustee’s Sixteenth Omnibus Motion Objection to Certain Employee Claims for
Insufficient Supporting Documentation, Doc. No. 1966, 1966.pdf at 11 (asserting the same argument for Employee
claims); Notice of Hearing and Liquidating Trustee’s Twenty-Third Omnibus Motion Objection to Certain Priority
Claims for Insufficient Supporting Documentation, Doc. No. 2088, 2088.pdf at 11 (same assertion); Notice of
Hearing and Liquidating Trustee’s Twenty-Fourth Omnibus Motion Objection to Certain Employee Claims for
Insufficient Supporting Documentation, Doc. No. 2116, 2166.pdf at 12 (same assertion).
326
Notice of Hearing and Liquidating Trustee’s Thirteenth Omnibus Motion Objection to Untimely Claims, Doc.
No. 1940, 1940.pdf at 10-11 (asserting that proof of claims filed after their respective claim bar dates were untimely,
did not constitute excusable neglect, and therefore were not enforceable against the Debtor); Notice of Hearing and
Liquidating Trustee’s Nineteenth Omnibus Motion Objection to Untimely Claims, Doc. No. 2000, 2000.pdf at 10
(same assertion); Notice of Hearing and Liquidating Trustee’s Twenty-Second Omnibus Motion Objection to
Untimely Priority Claims, Doc. No. 2083, 2083.pdf at 10 (same assertion).
327
Notice of Hearing and Liquidating Trustee’s Seventeenth Omnibus Motion Objection to the Claims of the
Hennepin County Treasurer, Doc. No. 1940, 1967.pdf at 9-10 (asserting that the Debtors never owned the property
in which the Hennepin County Treasurer now alleges ad valorem property taxes and that the Hennepin County
records do not reflect the claim).
328
Notice of Hearing and Liquidating Trustee’s Eighteenth Omnibus Motion Objection to and Reclassifying Certain
Reclamation and 503(B)(9) Claims of Claimants that Railed to Participate in Mediation, Doc. No. 1999, 1999.pdf at
14-15 (asserting that holders of claims who failed to participate in the mediation should have its claim disallowed
pursuant to the court’s Mediation Order).
324
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able to participate in the distributions by the Liquidating Trust. The list in the Orders are notably
shorter than the lists as set out in the motions. One could, therefore, reason that a number of the
creditors were able to again prove that their claims were valid as against the Debtors and that the
grounds for disallowance set out in the motions did not apply to their claim.

Motions to Extend Time Deadline to Object to Claims
The final type of activity to be discussed is motions to extend the time deadlines to object
to claims. The Debtors have filed, at the time of this compiling, four such motions. The Chapter
11 Plan authorized the Liquidating Trustee to seek extensions of the Claims Objection Bar Date.
Additionally, Bankruptcy Rule 9006(b)(1) provides that the court can extend unexpired time
periods, as follows:
[W]hen an act is required or allowed to be done at or within a specified period by
these rules or by a notice given thereunder or by order of court, the court for cause
shown may at any time in its discretion . . . with or without motion or notice order
the period enlarged if the request therefor is made before the expiration of the period
originally prescribed or as extended by a previous order . . . .329
Additionally, in the context of determining whether “cause” exists regarding requests for
extensions of time, courts have considered factors such as the size and complexity of the issues
involved, good faith progress in resolving issues, the amount of time elapsed in the case, and
whether any prejudice will result to creditors.330
For the first motion, the Liquidating Trustee argued that good and sufficient cause existed
to extend the Claims Objection Bar Date.331 The Trustee asserted that the total amount of
administrative claims was reduced significantly, but it did not believe that it would be able to

Notice of Hearing and Liquidating Trustee’s Motion Seeking an Order Extending the Claims Objection Bar Date,
Doc. No. 1749, 1749.pdf at 11-12. (citing Fed. R. Bankr. P. 9006(b)(1)).
330
Liquidating Trustee’s Notice of Hearing and Motion for a Second Extension of the Claims Objection Bar Date,
Doc. No. 1831, 1831.pdf at 24.
331
Doc. No. 1749 at 12.
329
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allow, resolve, or file objections before the expiration of the Claims Objection Bar Date.332
Additionally, the Trustee asserted that the extension was not sought for purposes of delay and
will not unduly prejudice any claimants.333 The court granted the motion and set a new date to
December 5, 2018.334 For the second motion, the Trustee again asserted that the number of
claims have been significantly reduced and that it did not believe it would be able to allow,
resolve, or file objections to all remaining claims in due course.335 The court granted this motion
as well and extended the date to June 3, 2019.336 The Trustee submitted a third motion with
substantially the same assertions.337 The court granted this motion and set the date to November
30, 2019.338 Finally, the fourth motion contained substantially the same assertions and included
a further assertion that the sheer volume of claims, the breadth of the claims review and
reconciliation process, and the administrative tasks inherent in the winding down and liquidation
of the Debtors’ estates was further cause.339 This motion was granted and that date was extended
to May 28, 2020.340 In each motion after the first, the Trustee set out extensive charts and lists of
the claims that it had resolved since the last motion.

332

Id.
Id.
334
Order Extending the Claims Objection Bar Date, Doc. No. 1759, 1759.pdj.
335
Doc. No. 1831 at 24.
336
Order Extending the Claims Objection Bar Date, Doc. No. 1854, 1854.pdf .
337
Liquidating Trustee’s Notice of Hearing and Motion for a Third Extension of the Claims Objection Bar Date,
Doc. No. 2022, 2022.pdf at 35-36.
338
Order Extending the Claims Objection Bar Date, Doc. No. 2060, 2060.pdf.
339
Liquidating Trustee’s Notice of Hearing and Motion for a Fourth Extension of the Claims Bar Date, Doc. No.
2170, 2170.pdf at 34.
340
Order Extending the Claims Objection Bar Date, Doc. No. 2180, 2180.pdf.
333
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Conclusions
After reviewing Gander Mountain’s bankruptcy files, it appears that the Chapter 11 plan
has been proceeding relatively well. However, the future of Gander Mountain (now known as
“Gander Outdoors”) does not look promising if the company continues to make the same
mistakes of the past by overinvesting in expansion and raising the prices of their inventory
drastically. Only time will tell if this reorganized iteration of the original company will stand the
test of time or collapse once again.
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